AISDUE

Quaderni AISDUE - Rivista quadrimestrale
ISSN 2975-2698 - Fascicolo n. 2/2025

BlogDUE

The data protection provisions in the new EU-Chile Interim
Trade Agreement: a step forward from the past

Gabriele Rugani (Post-Doc Researcher in European Union Law and Public
Comparative Law — University of Pisa) — 12 maggio 2025

SUMMARY: 1. |Introduction: preliminary remarks and aims of the
contribution. — 2. The data protection provisions included in previous EU
international agreements. — 3. The shortcomings of the provisions
included in previous EU international agreements. — 4. The 2018
Horizontal provisions, endorsed by the Commission to be inserted in
subsequent agreements. — 5. Some negative examples of the
implementation of the Horizontal provisions: the EU-UK TCA and the
EU-Japan deal on data flows. — 6. The EU-Chile ITA as a positive
example of the implementation of the Horizontal provisions. — 7.
Concluding remarks on the influence of the EU position on privacy and
personal data protection.

1. On Saturday 1 February 2025, the Interim Trade Agreement (ITA)
between the European Union and Chile entered into force, following the
completion of Chile’s ratification process. The parties had negotiated
between 2017 and 2022 to modernise the previous EU-Chile Association
Agreement (in force since 2003). On 9 December 2022, a political
conclusion was reached and, on 13 December 2023, the modernised
Agreement was signed.

The latter, in truth, is composed of two parallel legal instruments: the
Advanced Framework Agreement (AFA), that includes the political and
cooperation pillar, and the trade and investment pillar (inclusive of
investment protection provisions), subject to ratification by all Member
States; and the ITA itself, covering only those parts of the trade and
investment pillar of the AFA that are of EU exclusive competence (i.e. not
including the investment protection provisions), adopted through the EU-
only ratification process. While the ITA is now in force, the AFA will enter
into force if and when all EU Member States have completed their respective
ratification processes. In that case, the ITA would cease to exist and would
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be replaced by the AFA (EUROPEAN COMMISSION, Press Release — EU-
Chile Interim Trade Agreement enters into force, February 2025).

Given the above, this contribution will not analyse the whole EU-Chile
ITA, but will take into consideration two specific provisions: we refer to art.
19.5, devoted to “Cross-border data flows”, and art. 19.6, dedicated to
“Protection of personal data and privacy”. Similar articles are clearly aimed
at balancing two conflicting interests: on the one hand, the need to favour
international data transfers, in order to foster the expansion of global trade;
on the other hand, the need to ensure the fundamental rights to privacy and
personal data protection (enshrined in articles 7 and 8 of the Charter of
Nice), which might require imposing limitations on those same transfers.
This paper will compare the abovementioned provisions with the ones
concerning the same matters included in previous agreements, and will
highlight the reasons why similar articles represent a step forward from the
past and should be welcomed.

2. First of all, it must be remembered that articles on data flows and data
protection can also be found in some international agreements — having (at
least partially) commercial nature — concluded by the EU in the second
decade of the 21 century (on the EU’s new generation trade agreements, see
for instance: L. PASQUALLI, I/ contributo dell’ accordo UE — Mercosur alla
governance internazionale dell’ambiente, in Nomos, 2020, pp. 179-200; ID.,
The EU-MERCOSUR Agreement as Source of Development of Specific
Global Norms and Standards, in C. GARCIA SEGURA, J. IBANEZ, P. PAREJA
(dirs.), Actores Regionales y Normas Globales: la Unidn Europea y los
BRICS como Actores Normativos, Valencia, 2021, pp. 131-142). We refer,
for example, to the Free Trade Agreement (FTA) with South Korea (2010),
the Trade Agreement with Colombia-Peru-Ecuador (2012), the two
Association Agreements with Central America (2012) and Ukraine (2014),
the Comprehensive Economic and Trade Agreement (CETA) with Canada
(2016), the Economic Partnership Agreement (EPA) with Japan (2018) and
the FTAs with Singapore (2018) and Viet Nam (2019).

The articles in such agreements are formulated as follows. Their first
part represents a “data flows commitment”, i.e. a commitment to allow the
free flow of information between the parties, given the importance of cross-
border data transfers in fostering the expansion of international trade. Their
second part, instead, is the true “data protection provision”, i.e. a provision
designed to ensure the rights to privacy and to personal data protection
through the obligation to adopt or maintain “adequate safeguards”;
sometimes alternative expressions are used, such as “appropriate safeguards”
or “appropriate measures”, but “adequate safeguards” is the most frequent
(on the point see, for instance: S. YAKOVLEVA, K. IRION, Pitching trade
against privacy: reconciling EU governance of personal data flows with
external trade, in International Data Privacy Law, 2020, pp. 201-221).

It must be pointed out that the articles at stake are usually inserted in the
parts of EU agreements concerning the financial services sector and the
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telecommunication services sector. It is not surprising: the former is one of
the most pertinent sectors for digital economy, but it also raises significant
issues and the public is particularly concerned about the processing of
personal financial data. Similar considerations also apply to the latter: its
importance for the digital economy is unquestionable, but its intensive use of
data increases the demand for an appropriate protection.

3. The provisions mentioned so far, however, raise relevant critical
issues, which risk undermining their capacity to effectively ensure the
fundamental rights to privacy and personal data protection.

First of all, the “safeguards” must often comply with various limits and
conditions, which are typical of international trade law and are intended to
address protectionist practices. Sometimes their implementation is “subject
to the requirement that these measures are not applied in a manner that
would constitute a means of arbitrary or unjustifiable discrimination or a
disguised restriction on trade” (e.g., art. 15.3 CETA). In other cases, their
adoption must happen “without restricting trade in services” (e.g., art. 8.27
EU-Singapore FTA; art. 8.36 EU-Viet Nam FTA). In further instances, it is
specified that the measures cannot be used to circumvent the provisions of
the agreements concerned (e.g., art. 8.54 EU-Singapore FTA, art. 8.45 EU-
Viet Nam FTA). It is immediately clear that the respect for the commitments
to allow data flows, which are essential for international trade, remains the
priority compared to the protection of privacy and personal data (on the
point see, for instance: S. YAKOVLEVA, Should Fundamental Rights to
Privacy and Data Protection be a Part of the EU’s International Trade
‘Deals’?, in World Trade Review, 2018, pp. 477-508).

Another consideration concerns the fact that the safeguards must be
“adequate”. In the EU legal order, this term — as interpreted by the CJEU in
the context of the Schrems saga — ensures a protection which is extremely
high, and in particular “essentially equivalent” to that of the EU: this is
because the Court interprets it in the light of articles 7 and 8 of the Charter of
Fundamental Rights of the EU. However, the settlement of the disputes
concerning the interpretation of trade agreements does not fall within the
jurisdiction of the CJEU, but of supranational bodies established by such
agreements: the latter, in case of a dispute, are not obliged at all to interpret
the “adequate safeguards” in the light of the CFREU. The same terminology
does not imply the same meaning: the “adequacy” in EU bilateral trade
agreements has no precise obligational content, and is likely to provide a
lower protection than the “adequacy” stated by the CJEU (on the point see,
for instance: A. WESSEL, CETA will harm our privacy, in Foundation for a
Free Information Infrastructure (FFII) Blog, 2016).

Moreover, the adjudicators established by trade agreements are unlikely
to give the due weight to the protection of fundamental rights. As
authoritatively stated, specialist courts and tribunals tend to become over-
enthusiastic about defending the purpose for which they were set up, which
in this case is progressive trade liberalisation, that prevails over competing
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interests given the object and purpose of the agreement (on the point see, for
instance: A. WESSEL, Broken data protection in EU trade agreements, in
Foundation for a Free Information Infrastructure (FFII) Blog, 2016).

In brief, the provisions illustrated above give clear priority to the needs
of international trade, at the expense of EU fundamental rights to privacy
and personal data protection.

4. In truth, the described issues have not been completely neglected: in
recent years, a solution has been explored. In 2018, following the
exhortations of the European Parliament, the European Commission
endorsed a new mechanism: the “Horizontal provisions for cross-border data
flows and for personal data protection”, to be inserted in subsequent EU
trade agreements in place of “old-fashioned” provisions. On the one hand,
the first clause contains data flows commitments, which cover all economic
sectors (they are not limited to specific fields such as financial or
telecommunication services): precisely for this reason, the clauses are
referred to as “horizontal”. On the other hand, the second clause is devoted
to personal data protection and privacy, that are recognised by the parties as
fundamental rights; moreover, the formulation of the provision at stake,
which is very different from the past, is aimed at enabling the compliance
with the EU legal framework on personal data, which would be completely
excepted from EU trade commitments (on the Horizontal provisions, see for
instance: S. YAKOVLEVA, K. IRION, Toward Compatibility of the EU Trade
Policy with the General Data Protection Regulation, in AJIL Unbound,
2020, pp. 10-14).

At the moment, the EU is attempting to include similar clauses in several
agreements which are currently under negotiation. Among these, we can cite
the FTA with Indonesia, negotiated since 18 July 2016; the agreement with
Australia, whose negotiations were authorised on 22 May 2018; and the
Deep and Comprehensive Free Trade Agreement with Tunisia, whose
negotiations were launched on 13 October 2015 (on the point see, for
instance: M. BURRI, Cross-border data flows and privacy in global trade
law: has trade trumped data protection?, in Oxford Review of Economic
Policy, 2023, pp. 85-97; E. FAHEY, Does the EU’s Digital Sovereignty
Promote Localisation in Its Model Digital Trade Clauses?, in
europeanpapers.eu, 2023, pp. 503-511).

5. Some initial examples of the implementation of the Horizontal
clauses, however, have not been encouraging.

The case of the Trade and Cooperation Agreement (TCA) between the
EU and the United Kingdom (signed on 30 December 2020 and entered into
force on 1 May 2021) is particularly emblematic. In this agreement, there are
two provisions that should correspond to the first and second articles of the
Horizontal clauses, i.e. art. 201, concerning “Cross-border data flows”, and
art. 202, concerning ‘“Protection of personal data and privacy”. However,
while art. 201 is largely consistent with the first article of the Horizontal
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provisions, the same cannot be said for art. 202, which departs from the
second article of the clauses in the most important aspects. Firstly, its par. 1
enshrines the “right to the protection of personal data and privacy”, but it
does not refer to such right as “fundamental”. Secondly, its par. 2, due to its
wording, does not fully safeguard the way the EU regulates the matter:
indeed, the “measures on the protection of personal data or privacy” are
conditioned on providing for “instruments enabling transfers”. Such
different formulation, less attentive to fundamental rights, has been deeply
criticised by the European Data Protection Supervisor (European Data
Protection Supervisor, Opinion 3/2021 on the conclusion of the EU and UK
trade agreement and the EU and UK exchange of classified information
agreement, 22 February 2021).

Something very similar can be repeated with regard to the EU-Japan deal
on data flows (signed on 28 October 2023 and entered into force on 1 July
2024), that amended the abovementioned EU-Japan EPA. The “new” articles
8.81, on “Cross-border transfer of information by electronic means”, and
8.82, on “Protection of Personal Data”, should correspond to the Horizontal
provisions. However, also in this case, the second article shows significant
differences from the original text of the clauses: this has led, once again, to
strong criticism from the EDPS (European Data Protection Supervisor,
Opinion 3/2024 on the signing and conclusion on behalf of the European
Union, of the Protocol amending the Agreement between the European
Union and Japan for an Economic Partnership regarding free flow of data,
10 January 2024).

As someone pointed out, such cases can be considered as “revealing of
the limited influence of the EU position” (L. BRANNSTROM, Global
Inequality and the EU International Law Position on Cross-Border Data
Flows, in Nordic Journal of International Law, 2023, pp. 119-137).

6. Instead, the provisions included in the EU-Chile Interim Trade
Agreement undoubtedly represent a positive example of the implementation
of the Horizontal clauses.

On the one hand, with regard to “Cross-border data flows”, art. 19.5
states that the parties “are committed to ensuring cross-border data flows to
facilitate digital trade”. To that end, such flows shall not be restricted between
the parties through the use of specific techniques, which are listed in detail.

On the other hand, even more importantly for our purposes, with
reference to the “Protection of personal data and privacy”, art. 19.6 provides
as follows: “1. Each Party recognises that the protection of personal data and
privacy is a fundamental right [emphasis added] and that high standards in
that regard contribute to trust in the digital economy and to the development
of trade. 2. Each Party may adopt and maintain the measures it deems
appropriate [emphasis added] to ensure the protection of personal data and
privacy, including the adoption and application of rules for the cross-border
transfer of personal data. Nothing in this Agreement shall affect the
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protection of personal data and privacy [emphasis added] afforded by the
measures of a Party”.

The abovementioned provisions correspond quite faithfully to the
Horizontal clauses as endorsed by the EU Commission in 2018 and must be
welcomed for the reasons that follow.

Firstly, privacy and data protection are recognised as fundamental rights,
a qualification that implies particularly stringent conditions on their
limitations, which must in any case respect their essence (on the point see,
for instance: L. H. TRIBE, M. C. DORF, Levels of Generality in the Definition
of Rights, in University of Chicago Law Review, 1990, pp. 1057-1108; K.
LENAERTS, Limits on Limitations: The Essence of Fundamental Rights in the
EU, in German Law Journal, 2019, pp. 779-793).

Secondly, each party may adopt and maintain, in order to ensure the
protection of such rights, the measures it deems appropriate. As someone
has defined it, this is a “self-judging exception” with a much broader scope
than the ones examined so far, which are often subject to several limits and
conditions (D. GERAETS, P. VANDER SCHUEREN, Exporting the EU Privacy
Regime Through Trade Instruments?, in Mayer Brown, 2018). Moreover, it
is established that nothing in the agreement in question shall affect the
protection afforded by the respective measures of the parties concerning
personal data and privacy.

In brief, the provision is worded in such a way that it does not prevent
the adoption — on the basis of the EU internal legal framework — of any kind
of measures to protect privacy and personal data, including limitations of
personal data flows to Chile. The EU data protection acquis ends up being
excluded from the trade commitments undertaken by the Union.

7. At this point, some concluding remarks can be made.

In 2018, the EU Commission endorsed the “Horizontal provisions for
cross-border data flows and for personal data protection™, to be inserted in
subsequent EU trade agreements in place of “old-fashioned” articles, whose
wording does not sufficiently guarantee the fundamental rights to privacy
and personal data protection. Some initial examples of the implementation of
the Horizontal clauses, however, have not been encouraging: in particular,
the EU-UK TCA and the EU-Japan deal on data flows include articles that —
although seemingly inspired by the abovementioned provisions — depart
from them in the most important aspects.

The EU-Chile ITA, by contrast, represents a positive example of the
implementation of the Horizontal clauses, which are quite faithfully
reproduced in articles 19.5 and 19.6. The latter, in particular, qualifies
privacy and data protection as fundamental rights, and fully excludes EU
rules on the matter from trade commitments.

It must be added that this is not the only case of effective inclusion of the
Horizontal clauses in a trade agreement of the Union: such provisions have
also been incorporated in the FTA with New Zealand (signed on 9 July 2023
and entered into force on 1 May 2024; on such agreement see, for instance:
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C. LA MAcCcHIA, The Formulation of the Trade and Sustainable
Development Chapter in the European Union-New Zealand Free Trade
Agreement: Novel Aspects and Likely Effectiveness Issues, in this Journal, n.
1, 2025), specifically in articles 12.4 (“Cross-border data flows and personal
data protection”) and 12.5 (“Protection of personal data and privacy”).

The fact that the Union has recently been able to include similar
provisions in its trade agreements should be welcomed, as it represents a
demonstration of the growing influence of the EU position on privacy and
personal data protection. The hope is that such articles can be increasingly
incorporated (without significant changes) also in future agreements
concluded by the EU, including the EU-Chile Advanced Framework
Agreement that, once ratified, should replace the EU-Chile ITA.
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ABSTRACT (ITA)

Il contributo prende in considerazione le data protection provisions
contenute nel nuovo Interim Trade Agreement (ITA) tra I’UE e il Cile —
entrato in vigore sabato 1° febbraio 2025 — e mette in evidenza le ragioni per
CUi esse rappresentano un passo avanti rispetto al passato. Numerosi accordi
internazionali conclusi dall’UE nel secondo decennio del XXI secolo
includono articoli che non tutelano sufficientemente i diritti fondamentali
alla privacy e alla protezione dei dati personali. Percio, nel 2018, la
Commissione europea ha approvato le “Horizontal provisions for cross-
border data flows and for personal data protection”, da inserire nei
successivi accordi commerciali dell’UE in sostituzione degli articoli
“vecchio stampo”. Tuttavia, alcuni primi esempi di attuazione delle clausole
orizzontali non sono stati incoraggianti, poiché tali disposizioni sono state
modificate nei loro aspetti piu rilevanti. L’ITA UE-Cile, invece, puo essere
considerato un esempio positivo: le Horizontal provisions, infatti, sono
riprodotte in modo piuttosto fedele negli articoli 19.5 e 19.6, che offrono una
garanzia migliore rispetto al passato per la privacy e la protezione dei dati
personali.

ABSTRACT (ENG)

The contribution takes into consideration the data protection provisions in
the new EU-Chile Interim Trade Agreement (ITA) — entered into force on
Saturday 1 February 2025 — and highlights the reasons why they represent a
step forward from the past. Many international agreements concluded by the
EU in the second decade of the 21% century include articles that do not
sufficiently guarantee the fundamental rights to privacy and personal data
protection. For this reason, in 2018, the EU Commission endorsed the
“Horizontal provisions for cross-border data flows and for personal data
protection”, to be inserted in subsequent EU trade agreements in place of
“old-fashioned” articles. However, some initial examples of the
implementation of the Horizontal clauses have not been encouraging, since
such provisions were modified in the most important aspects. The EU-Chile
ITA, instead, can be qualified as a positive example: the Horizontal
provisions, indeed, are quite faithfully reproduced in articles 19.5 and 19.6,
which offer improved safeguards for privacy and personal data protection
compared to previous instruments.



