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1. Those who share a passion for ranking rulings according to their
importance and impact on the legal order as a whole will not have much to
discuss when the final judgement in Commission v. Hungary (Case C-769/22)
will finally be delivered. Whatever the outcome will be, the ruling is poised to
be listed among the grands arréts of the Court of Justice (hereinafter “the
Court” or “ECJ”), as the matter the Court is called to adjudicate upon meets
all the requirements of a truly historical decision (see K. LENAERTS, [ grands
arréts della Corte di giustizia dell 'Unione europea negli ultimi dieci anni, in
rivista.eurojus.it, 2024). The legal issues at stake are pivotal per se but also
particularly salient in the light of the political turmoil surrounding the most
recent and controversial initiatives by the Hungarian government. The legal
complexity and the broader political and historical context, hence, justify
classifying the forthcoming decision as a landmark judgment — one of
constitutional character, one might add. Advocate General Capeta’s
(hereinafter, “AG Capeta”) Opinion certainly contributed to set high
expectations. The present contribution will present the main arguments put
forward by the AG, mainly dwelling on the issue of the mobilization of the
infringement procedure under Article 258 TFEU against breaches of EU
values. By contrast, except where necessary for setting the context, this brief
comment will not specifically deal with the legal nature of values enshrined
in Article 2 TEU: taking stock of contributions by prominent scholars and
recent case law, we will assume that they hold legal character and that they
entail legal obligations for Member States (judgments of 16 February 2022,
Case C-156/21, Hungary v. Parliament and Council, para. 124; Case C-
157/21, Poland v. Parliament and Council, para. 142; 20 April 2021, Case C-
896/19, Repubblika, para. 63; in the legal scholarship, A. CIRCOLO, // valore
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dello Stato di diritto nell ’Unione europea, Napoli, 2023, p. 83 ff,; L. D.
SPIEKER, EU Values Before the Court of Justice, Oxford, 2023, p. 33 ff.; L. S.
RosSI, 1l valore giuridico dei Valori. L’Articolo 2 TUE: relazioni con altre
disposizioni del diritto primario dell’'UE e rimedi giurisdizionali, in
federalismi.it, 2020; E. CANNIZZARO, Il ruolo della Corte di giustizia nella

tutela dei valori dell Unione europea, in Liber Amicorum Antonio Tizzano,
Torino, 2018, p. 158 ft.; C. HILLION, Overseeing the Rule of Law in the EU:
Legal Mandate and Means, in C. CLOSA, D. KOCHENOV (eds.), Reinforcing
Rule of Law Oversight in the European Union, Cambridge, 2016, p. 59).

2. The background facts of the case are well known to both scholars and
the general public: further promoting its conservative and reactionary political
agenda, the Hungarian parliamentary majority enacted Law LXXIX, allegedly
aimed to fight pedophilia and protect minors, but whose practical goal is to
erase any depiction of LGBTIQ content from media and education material.
Key elements of the bill include inter alia restrictions to the broadcasting and
diffusion of content and material portraying or promoting gender identities
that differ from the sex assigned at birth, including homosexuality or sex
reassignment, as well as restriction of such contents to late-night hours. The
enacted law also targets professions related to sexual culture, sexual life,
sexual orientation and sexual development, prohibiting the diffusion of
information on gender identity, sex reassignment or homosexuality. The
measure drew widespread condemnation and prompted action by the
Commission urging the Hungarian government to backtrack. Following
unproductive exchanges and the completion of the pre-litigation phase, the
Commission brought an infringement action against Hungary on 19th
December 2022. The Commission contends that the newly enacted Hungarian
legislation is in breach of primary law (Article 56 TFEU), selected EU
legislation (Services Directive, Audiovisual Media Services Directive, e-
Commerce Directive, GDPR) and the Charter of Fundamental Rights (Articles
1,7,8, 11, 21). Finally, in its action the Commission contends that by adopting
the controversial legislation Hungary has also breached Article 2 TEU.

Before turning to AG Capeta’s reasoning, it is worth briefly considering
the Commission’s initiative. Although the move is unprecedented, Article 2
TEU is not invoked as the sole ground of review. In fact, the invocation of
Article 2 TEU as a distinct ground of action appears to serve as a normative
and axiological frame of a multi-layered claim, grounded on primary and
secondary law, further complemented by provisions of the Charter (the
Commission’s approach has also been described as a “cascade of provisions”,
see L. KAISER, A. KNECHT, L. D. SPIEKER, European Society Strikes Back.
The Member States Embrace Article 2 TEU in Commission v. Hungary, in
verfassungsblog.de, 26 November, 2024). This appears to be coherent with a
“third way”, that is, invoking Article 2 TEU as a “flanking” provision (L. S.
ROSSI, “Concretised”’, “Flanked”, or “Standalone’’? Some reflections on the
Application of Article 2 TEU, in europeanpapers.eu, 2025, p. 20). This
strategy is purportedly aimed to uncover that the Hungarian move has done
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“something more” than just breaching EU law. Therefore, the action eschews
the most sensitive and controversial issue, that is, the justiciability of Article
2 TEU outside the scope of application of EU law and as a stand-alone
provision. Nevertheless, the move sparked debate. Some commentators have
expressed skepticism (see M. BONELLI, M. CLAES, Crossing the Rubicon? The
Commissions use of Article 2 TEU in the infringement action on the
LGBTIO+ rights in Hungary, in Maastricht Journal of European and
Comparative Law, 2023), while others have expressed support (L. D. SPIEKER
Berlaymont is back: The Commission invokes Article 2 TEU as self-standing
plea in infringement proceedings over Hungarian LGBTIQO rights violations,
in EU Law Live, 2023). The action has also received significant institutional
backing: sixteen intervening Member States and the European Parliament
sided with the Commission and advocated for the justiciability of EU values.
In occasion of the hearing Hungary stood alone. Finally, it is notable that —
despite the extent and severity of the violation — the Commission did not apply
for interim measures. This omission is significant given the increasing
relevance of such measures in recent years, particularly since the Polish forest
case (order of 27 July 2017, Case C-441/17 R, Commission v. Poland) and
subsequent infringement actions brought against Poland due to its reforms of
the judiciary.

3. In the following section, the reasoning of AG Capeta will be elucidated
with specific regard to the issue of justiciability of values through Article 258
TFEU. From the outset, the AG puts forward a distinction between invoking
Article 2 TEU on a self-standing or an autonomous ground, the former
implying that the matter falls within the scope of EU law, while the latter
would allow for scrutiny beyond the scope of application of EU law or
independently of other breaches of EU law (para. 32 of the Opinion). The AG
then stresses that the case at hand squarely falls within the first hypothesis: in
fact, the applicability of Article 2 TEU (and of the Charter) is “triggered” by
the provisions of primary and secondary law invoked by the Commission. AG
Capeta then addresses the issue of the legal nature of values. She refers to the
role of values as constitutive elements of the European legal order, ultimately
defining the very identity of the European Union (paras. 157-158 of the
Opinion). This holds consequences beyond the axiological dimension. In fact,
the common recognition and acceptance of values by the Member States is the
fundamental premise upon which the Union’s legal structure is founded. It
implies and justifies the existence of mutual trust between Member States
(para. 161 of the Opinion; see Opinion of the Court of 18 December 2014,
2/13, para. 168).

Capeta then turns to the configuration of obligations directly stemming
from Article 2 TEU, putting forward a textual, historical and systemic
argument. In particular, the latter focuses on the importance of Article 49 TEU
and the principle of non-regression. In her account, the combined reading of
Articles 2 and 49 TEU imposes “self-standing obligations” on Member States
to maintain and promote actively the values enumerated in Article 2 TEU
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(para. 186 of the Opinion). The AG then moves to discuss the arguments for
and against the justiciability of values via judicial proceedings, namely the
infringement procedure under Article 258 TFEU. She puts forward that this is
provided for by Article 258 TFEU: the provision’s broad wording and the
procedure’s objective nature suggest that the respect of obligations stemming
from Article 2 TEU equally falls within the Court’s purview. Moreover,
whenever the drafters intended to perimeter the otherwise general jurisdiction
of the Court, they expressively provided so. This is the case for CFSP (art. 24
(1) TEU and article 275 TFEU) and Article 7 TEU procedures (Article 269
TFEU); on the contrary, no limitation was imposed on the scrutiny over the
respect for Article 2 TEU (para. 195 of the Opinion).

The AG then stresses that the justiciability of Article 2 TEU in the context
of the infringement procedure is not at odds with the procedure established
pursuant to Article 7 TEU, as the two are not mutually exclusive. The
arguments on the circumvention of Article 7 TEU were already dismissed by
the Court in the Conditionality judgments, where the ECJ held that the
protection of values is not exclusively pursued through the political procedure
under Article 7 TEU (judgment Hungary v. Parliament and Council, cit., para.
159; judgment Poland v. Parliament and Council, cit., para. 195). Said
provision cannot, therefore, be interpreted as a constitutional choice to submit
the control and sanction of breaches of Article 2 TEU exclusively to a political
procedure (para. 199 of the Opinion). Finally, the AG challenges the idea that
the open and indetermined character of values could prevent their judicial
enforcement. The interpretation of indeterminate notions is an activity
normally entrusted to constitutional courts (para. 206), and the Court has
fulfilled this task when it concretised the value of the rule of law in more
specific principles, such as effective judicial protection (judgment of 5
November 2019, Case C-192/18, Commission v. Poland, para. 106; _of 27
February 2018, Case C-64/16, Associacdo Sindical dos Juizes Portugueses,
para. 32), democracy (judgment of 19 November 2024, Case C-814/21,
Commission v. Poland, para. 112) and equality (judgment of 11 June 2024,
Case C-646/21, Staatssecretaris van Justitie an Veiligheid, para. 33 ff.).
Moreover, AG adds that in order for a legal rule to be employed as a yardstick
in judicial review its precision does not need to be as high as the precision and
clarity required for direct effect (para. 210). Finally, this role does not defy the
Court’s role as an independent institution, as the judges limit themselves to
conclude whether a Member State has crossed “red lines” and do not need to
fill the content of values themselves (para. 212). As to the practical
implications of an action under Article 258 TFEU, declaration of infringement
would serve a “diagnostic purpose”, disclosing the real causes of other
infringements and providing the defaulting Member States with insight on the
initiatives needed to put an end to the violation. On top of that, it allows for
the imposition of financial penalties that reflect the seriousness of the
infringement (para. 232, referring to judgment of 13 June 2024, Case C-
123/22. Commission v. Hungary — Accueil des demandeurs de protection
international I).
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The most delicate and controversial passage of the Opinion is the attempt
by the AG to define the constitutive elements of a breach of Article 2 TEU.
The quantity and seriousness of the breaches of fundamental rights or other
fundamental principles of EU law are not sufficient to capture the complexity
of the infringement. Instead, the defining criterium is the negation of one or
more of the values enshrined in Article 2 TEU (paras. 237-238). AG Capeta’s
reconstruction, therefore, departs from the Commission’s and intervening
Member States’ stance on the occasion of the hearing. In her view, they
wrongly relied on the reading of Article 7 TEU, which refers to the existence
of a serious and persistent breach. Instead, it is the negation of values
underlining the breaches to fundamental rights and principles that renders
them serious and systemic (para. 241). To assess whether a Member State
“negates” the values enshrined in Article 2 TEU, the Court must look into the
specific circumstances of each case. Capeta adds that the seriousness and/or
quantity of EU primary and secondary rules, as well as of the Charter, may not
in itself be conducive to finding a breach of Article 2 TEU, even though such
elements might be an important indication of the negation of values enshrined
in Article 2 TEU (paras. 246-247). On these grounds, AG Capeta concludes
for the breach of Article 2 TEU by Hungary.

That being said, the Opinion rendered by AG Capeta seems both bold and
balanced. Certainly, the attempt to define what constitutes a breach of EU
values through the notion of “negation of values™ has spurred controversy and
drew criticism (among the first comments L. KAISER, From Dialogue to
Discord: Some Reflections on Advocate General Capeta’s Arguments
Regarding Art. 2 TEU, in verfassungsblog.de, 10 June 2025; S. FITZPATRICK,
Crossing “Red lines”: Invoking Article 2 TEU in Infringement Litigation, in
Review of European Litigation, 2025; in the Italian scholarship, G. DI
FEDERICO, M. LANOTTE, Le Conclusioni dell’AG Capeta in Commissione c.
Ungheria e ['uso a sé stante dell’art. 2 TUE, in rivista.eurojus.it, 2025; contra,
for a positive appraisal, L. KRUSEVLIANIN, Constitutional Awakening of
Values, in verfassungsblog.de, 3 July 2025). However, among the possible
interpretative outcomes AG Capeta opted for the less controversial. Her
approach hints at a “minimalistic” or “negative” understanding of values
under Article 2 TEU (A. VON BODGANDY, Towards a Tyranny of Values?, in
A. VON BODGANDY, P. BOGDANOWICZ, I. CANOR, C. GRABENWARTER, M.
TABOROWSKI, M. SCHMIDT (eds.), Principles on Defending Checks and
Balances in EU Member States, Berlin, 2021, p. 73 ff.), targeting blatant
violations subject to a case-by-case appraisal by the Court. Moreover, it would
appear that she rejected positions voicing for the justiciability of Article 2 TEU
beyond the scope of EU law (see para. 144, where AG Capeta mentions that
the recourse to Article 258 TFEU is justified in the light of the breach of
internal market rules). However, we question whether Capeta’s contribution
genuinely shed light on the practical and theoretical implications of pleading
a violation of EU values as a specific plea under Article 258 TFEU. In the
following section, the main arguments raised by AG Capeta will be critically
discussed.
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4. As it is well-known, the direct invocability of Article 2 TEU in
infringement proceedings has been widely debated in recent years. Legal
scholarship remains divided between those who advocate for the direct
justiciability of Article 2 TEU (L. D. SPIEKER, EU Values before the Court of
Justice, cit., p. 62; K. L. SCHEPPELE, D. KOCHENOV, B. GRABOWSKA-MOROZ,
EU Values are Law, after all: Enforcing Values through Systemic Infringement
Actions by the European Commission and the Member States of the European
Union, in Yearbook of European Law, 2020, p. 60 ff.; L. S. ROSSI, /I valore
giuridico dei Valori, cit.) and those who remain skeptical (T. L. BOEKESTEIN,
Making Do With What We Have: On the Interpretation and Enforcement of
the EU's Founding Values,in German Law Review,2022.p.431; M. BONELLI,
Infringement Actions 2.0: How to Protect EU Values before the Court of
Justice, in European Constitutional Law Review, 2022, p. 30; E. LEVITS,
L’Union européenne en tant que communauté des valeurs partagées — les
consequences juridique des article 2 et 7 du traité sur |’Union européenne
pour les Etats membres, in Liber Amicorum Antonio Tizzano, op. cit., p. 521;
L. PRETE, Infringement Proceedings in EU law, Alphen aan den Rijn, 2017,
p. 225). The Court itself has been somewhat ambiguous on the matter. While
it is true that it upheld the legal and binding character of values, it also stated
that values are concretised by principles. Additionally, the Court has deemed
as inadmissible preliminary references based on Article 2 TEU (see order of
15 January 2020, Case C-647/18. Corporate Commercial Bank, para. 43;
order of 17 July 2014, Case C-505/13, Yumer, para. 22). Advocates General
Tanchev and Pikamae have similarly expressed doubts on the standalone use
of Article 2 TEU (respectively, Opinion of Advocate General Tanchev, of 17
December 2020, Case C-824/18. A. B.. para. 35; Opinion of Advocate General
Pikamae, of 11 December 2019, Case C-457/18, Slovenia v. Croatia, para.
132). Capeta’s stance on this matter strongly tilts towards a full and direct
justiciability of values before the Court of Justice. However, some aspects of
the AG’s reasoning raise perplexities.

First, a plea based on Article 2 TEU is not necessary to unleash the full
firepower of financial sanctions under Article 260 (2) TFEU. The discretion
enjoyed by the Court of Justice already ensures that adequate sanctions are
imposed. The example brought by the Advocate General herself proves this.
In Commission v. Hungary, Accueil des demandeurs de protection
internationale 11 (C-123/22) the ECJ imposed a record-high financial penalty,
although Article 2 TEU was not among the pleas brought by the Commission;
on the contrary, the Court referred to the value of solidarity to underscore the
seriousness of the infringement and its impact on the European legal order as
whole. Moreover, the case at hand was a procedure under Article 260 (2)
TFEU, whereas the first declaratory phase only concerned aspects of
European asylum law. This illustrates the role played by Article 2 TEU as an
interpretative tool, as opposed to its standalone invocability.

With respect to the diagnostic function, we side with commentators which
have expressed doubts on the added value of Article 2 TEU. The profound
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nature of the infringement is already highlighted by the claims based on the
Charter. For example, what more can be added if a violation of the
fundamental right to human dignity is declared? Such a breach would already
sum up the effects of the marginalisation of the LGBTIQ community carried
out by the Hungarian government. The invocation of the Charter already
reaches the desired aim, that is, revealing that Hungary’s defiance plays at a
more fundamental level. As AG Kokott held, the separate and explicit
examination of the Charter “reflects the particular significance and nature of
the infringement more clearly; especially if the breach goes beyond the
detrimental economic effect” (Opinion of Advocate Generale Kokott, of 5
March 2020, Case C-66/18, Commission v. Hungary, para. 180). Declaring a
breach of Article 2 TEU might therefore appear redundant and — as it was
already argued elsewhere — serve a rhetorical and contextual purpose,
prompting societal and political mobilization (M. BONELLI, M. CLAES, op.
cit.). And if the overarching goal is to expose a fundamental departure from
shared European values — or to question Hungary’s adherence to the European
political project as a whole — the appropriate forum should be open and direct
confrontation with other Member States under Article 7 TEU. This is not to
say that breaches of values should be dealt with by political procedure only or
that deploying one instrument precludes the other. On the contrary, we
maintain that a declaration of infringement of primary law read in the light of
Article 2 TEU could have a “spillover effect”, catalysing action at the political
level. Under Article 4 (3) TEU, Member States are under the obligation not to
jeopardize the attainment of the Union’s objectives, including the protection
of values (C. HILLION, op. cit., p. 63.). On top of that, the joint reading of
Articles 2 and 49 TEU requires Member States to actively promote founding
values. Accordingly, should the Court declare a (direct or indirect) breach of
Article 2 TEU, Member States should be expected to act also within the
political arena, moving forward through the stages of the procedure and, if
needed, conclude for the existence of a serious and persistent breach of values
enshrined in Article 2 TEU. Precedents in other areas, such as external
relations, might support this approach. For instance, in Commission v.
Germany (COTIF II) the ECJ upheld Commission’s actions against Member
States which adopted political resolutions incompatible with the position
expressed by EU institutions (judgment of 27 March 2019, Case C-620/16,
Commission v. Germany, para. 92 f.). A similar logic could be applied mutatis
mutandis. On this note, Prof. Lucia Serena Rossi recently suggested that a
prior finding by the Court of a violation of the values of Article 2 TEU might
even entail an obligation for the Commission to trigger the procedure of
Article 7 (2) TEU (L. S. RoSSI, 4 Legal Scalpel Instead of an Axe. How a
Reinterpretation of Article 7 TEU Could Neutralise Hungarys CFSP Veto
Strategy, in verfassungsblog.de, 9 July 2025). This would mutually reinforce
the effectiveness of both procedures, as a declaration by the ECJ would
compel Member States to act and, conversely, political pressure under Article
7 TEU would encourage prompt and full compliance with the ECJ’s ruling.
The strong reaction by a majority of Member States creates expectations on
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their stance. On another note, it remains doubtful that a declaration of a breach
of Article 2 TEU would facilitate implementation for both the defaulting
Member State and the Commission. It is not mischievous to foresee that
Hungary will try and take advantage of the vagueness of the concept of the
“negation of values” to engage the Commission in disputes over whether it
will have complied or not with the ruling. This could ultimately jeopardize the
prospects of an action under Article 260 (2) TFEU.

Finally, it has already been observed that Capeta’s proposal neglects that
what she qualifies as “negation of values” could be framed as a
disproportionate restriction of fundamental rights under Article 52 (1) of the
Charter (S. FITZPATRICK, op. cit.). Instead, Capeta argues that the underlying
negation of values explains the quantity and seriousness of fundamental rights
violation. Yet this approach appears to displace the objective proportionality
test with a more undetermined and vaguely subjectively characterised concept
— such as that of negation of values. On top of that her account also
substantially inverts the Commission’s order of pleas. All this could come at
the expense of legal certainty, foreseeability (G. DI FEDERICO, M. LANOTTE,
op. cit., p. 355) and — one might add — acceptability of the final judgement.

At abroader level, the introduction of a requirement reflecting a deliberate
subversive action or intent by the Member State could sit uneasily with the
traditional understanding of the infringement procedure as objective in nature.
In fact, according to settled case law, the motives behind a Member State’s
conduct are irrelevant (judgment of 13 July 2006, Case C-61/05, Commission
v. Portugal, para. 31 and case law cited therein; see also L. PRETE, La
procedura di infrazione, in R. MASTROIANNI (a cura di), /I diritto processuale
dell’Unione europea, Torino, 2025, p. 122). The concept of general and
persistent infringements, as developed by AG Geelhoed and subsequently
embraced by the Court of Justice in the Irish Waste case (Opinion of Advocate
General Geelhoed, of 23 September 2004, Case C-494/01, Commission v.
Ireland, para. 43 ff.) is often referred to by those who uphold the need to
address systematic breaches of values; however, its definition does not lie on
any subjective or psychological factor, rather on the seriousness, extent and
duration of the infringement.

5. Against this backdrop, the Court might resolve to stick to its already
established case law, deploying Article 2 TEU as an interpretative tool to give
depth and breadth to other legal provisions. In matter of infringement
proceedings, this was recently done in the well-known golden passport case
(judgment of 29 April 2025, Case C-181/21, Commission v. Malta, para. 95),
where the values of solidarity and mutual trust were invoked by the Court to
justify the encroachment on Member States’ exclusive competence in matter
of citizenship. By the same token, Article 2 TEU recently came into play to
ensure that non-nationals can effectively run for elections at the local and
European level by joining political parties (judgment Commission v. Poland,
cit., para. 112; judgment of 19 November 2024, Case C-808/21, Commission
v. Czech Republic, paras. 114-161). In none of these cases, however, the
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Commission explicitly based its claims on Article 2 TEU. These cases might
hint at the ECJ’s willingness to employ Article 2 TEU as an argumentative
device, without formally declaring its breach in the decisum. This approach
may ensure that the seriousness and extent of the breach is emphasized in the
reasoning while avoiding the quicksand of the direct and autonomous
justiciability of Article 2 TEU.

Be as it may, the ruling will mark another step in the constitutional
parabola of the infringement procedure. Initially conceived and deployed as
a mechanism for supervising the implementation of internal market rules, the
procedure has gradually evolved into a tool of constitutional oversight over
the respect of fundamental rights, the rule of law and its components within
Member States. The fact that such a stark evolution took place primarily
through initiatives by the Commission and the ECJ — without any treaty
amendment - justifies the labelling of a constitutional moment of the
infringement procedure (A. VON BOGDANDY, P. BOGDANOWICZ, I. CANOR, G.
RUGGE, M. SCHIMDT, M. TABOROWSKI, A4 potential Constitutional Moment
for the European Rule of Law: The Importance of Red Lines, in A. VON
BOGDANDY, P. BOGDANOWICZ, I. CANOR, M. TABOROWSKI, M. SCHIMDT
(eds.), op. cit., p. 386).

However, this creeping evolution process raises more general question
concerning the future of the infringement procedure as an enforcement tool.
If Article 258 TFEU has turned into an instrument for a full-fledged
constitutional review over Member States’ initiatives also in domains which
were until recently considered to be of their exclusive competence, then the
resulting functional fragmentation must not be overlooked. The same
procedure is now used to supervise over the respect of highly detailed
technical legal frameworks (for example, the normative corpus on
environmental protection and waste management), to ensure the timely
transposition of directives (now under Article 260 (3) TFEU) and to tackle
systemic threats to the European legal order and éthos. By the same token, the
Commission’s role as the guardian of the Treaties is polyhedric, acting both
as an enforcer of highly technical obligations and as an active promoter of
values. However, such a conflation of functions might be not easily
reconcilable with structural features of the procedure, namely the unfettered
discretion entrusted to the Commission. In conclusion, the aforementioned
changes and trends compel a renewed broad discussion on the nature and
functions of the infringement procedure and, subsequently, on what role
should be played by the European Commission in light of its emboldened
political role, on the prerogatives (and duties?) of Member States vis-a-vis
their peers and other European institutions.
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ABSTRACT (ITA)

Il presente contributo si sofferma sulle conclusioni rese dall’Avvocato
generale Capeta nella causa C-769/22 (Valori dell’Unione), discutendone
criticamente il contenuto. In particolare, viene affrontato il nodo
dell’invocabilita diretta dell’articolo 2 TUE nell’ambito della procedura di
infrazione per contestare violazioni sistemiche dei valori fondamentali
dell’Unione da parte di uno Stato membro. Il commento mira ad evidenziare
le criticita teoriche e pratiche della ricostruzione dell’ AG, in particolare della
nozione di “negazione” dei valori quale metro di giudizio per qualificare
un’infrazione ai sensi dell’articolo 258 TFUE.

ABSTRACT (ENG)

This contribution examines the Opinion delivered by Advocate General
Capeta in Case C-769/22 (Valeurs de 1'Union), offering a critical discussion
of its content. In particular, it addresses the issue of the direct justiciability of
Article 2 TEU within infringement proceedings as a basis for challenging
systemic violations of the Union’s fundamental values by a Member State.
The commentary aims to highlight both the theoretical and practical
shortcomings of the Advocate General’s reasoning, with specific reference to
the notion of “negation” of values as the standard for determining an
infringement under Article 258 TFEU.
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