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Case law of the Court of Justice of the European Union 

Court of Justice, judgment of 4 September 2025, case C-313/25 PPU, Adrar 

Category: Asylum 

Keywords/Relevant provisions: Directive 2008/115/EC – Articles 5 and 15 – Detention for the purpose of 

removal – Principle of non-refoulement – Best interests of the child and Family life  

Facts: GB, an Algerian national, lodged an application for international protection in the Netherlands but failed 

to appear at the hearing concerning the examination of the grounds of the application. The Minister van Asiel 

en Migratie (Minister for Asylum and Migration) therefore rejected the application without conducting a 

substantive assessment and simultaneously adopted a return decision, which became final in the absence of an 

appeal. GB subsequently submitted a further application for asylum, the lodging of which suspended the 

enforcement of the return decision. However, after the Minister indicated his intention to reject the application 

as manifestly unfounded, GB withdrew it. The withdrawal resulted in the end of the suspension, and GB was 

taken into detention in accordance with Article 15 of Directive 2008/115, with the purpose of his removal to 

Algeria. GB challenged the detention order in court, which raised preliminary questions about the extent of 

judicial review when assessing the lawfulness of detaining a third-country national irregularly staying in the 

country for the purpose of removal under a return decision. 

Reasoning: The Court of Justice states that, according to articles 5 and 15 of Directive 2008/115/EC, if a 

national court is called upon to review the lawfulness of the detention of a third-country national who is staying 

illegally in the country, with a view to their removal pursuant to a final return decision, the court is required to 

examine, if necessary of its own motion, whether the principle of non-refoulement precludes that removal. The 

competent national authority must take account of the principle of non-refoulement at all stages of the 

procedure, from the time of the adoption of a return decision until its judicial review, irrespective of the third-

country national's conduct and, in particular, whether he or she challenged the decision. Furthermore, as the 

Court has ruled, the national court must also carry out a review in relation to the risk of breaching various 

fundamental rights, including the right to family life and the rights of the child. 

* * * * * 

Case law of the European Court of Human Rights 

European Court of Human Rights, decision (striking out) of 4 September 2025, M.H. v. Serbia, App. no. 

62410/17 

Category: Border 

Key words/Relevant provisions: Article 3 ECHR – Article 13 ECHR – Expulsion – Chain Refoulement – 

Serbia 

Facts: The Applicant complained, under Articles 3 and 13 of the ECHR, about the risk of being forcibly 

returned from Serbia to North Macedonia and of further chain refoulement taking place from the latter Country. 

Reasoning: As the Applicant had been granted a renewable temporary residence and work permit for up to 

three years on humanitarian grounds under Serbian law, the Court acknowledged that there was no longer a 

risk of expulsion from Serbia. Therefore, it considered the matter resolved under Article 37, para. 1, letter b) 

ECHR, with no need to continue the examination. Accordingly, it struck the application out of its list of cases, 

and the interim measure previously indicated to the Government under Rule 39 of the Rules of Court ceased 

to have any basis. 

https://curia.europa.eu/juris/document/document.jsf?text=&docid=303874&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=28049482
https://hudoc.echr.coe.int/eng?i=001-245177
https://hudoc.echr.coe.int/eng?i=001-245177
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European Court of Human Rights, decision (striking out) of 4 September 2025, N.A.A. and Others v. Greece 

and North Macedonia, App. no. 28795/16 

Category: Border 

Key words/Relevant provisions: Article 3 ECHR – Article 8 ECHR – Idomeni Camp – Greece – Syrians  

Facts: The Applicants are a group of four Syrian nationals who submitted complaints, under Articles 3 and 8 

ECHR, regarding the events at the Idomeni migrant camp and on the border between Greece and North 

Macedonia. The legal representative informed the Court that she was no longer in contact with the Applicants 

and requested an extension of the time-limit for submitting observations in order to re-establish the contact 

with them. 

Reasoning: As no contact could be re-established with the Applicants and there were no updates available in 

this respect, the Court struck the application out of the list, in accordance with Article 37, para. 1, letter a) 

ECHR, as it was no longer considered justified to continue the examination. 

European Court of Human Rights, decision (striking out) of 4 September 2025, Tombe Camara v. France, 

App. no. 19021/22 

Category: Border 

Key words/Relevant provisions: Article 5 ECHR – Defence Rights – Legal Assistance – Expulsion – 

Unilateral Declaration by the Government and Compensation  

Facts: The Applicant is a Mauritanian national complaining under Article 5, para. 4 of the ECHR that he was 

unable to present oral observations himself or through his lawyer, who was present at the hearings, to the 

domestic courts during the proceedings concerning the extension of his administrative detention, which was 

requested by the police headquarters in execution of an expulsion order. The French Government proposed a 

unilateral declaration to settle the dispute, acknowledging that the examination of the lawfulness of the 

extension of the Applicant’s administrative detention pending deportation failed to comply with Article 5, para. 

4 ECHR, due to the Applicant’s lack of legal representation at the Court of Appeal hearing. The Government 

also offered to pay the Applicant compensation.  

Reasoning: Although the Court has not received a reply from the Applicant accepting the terms, it noted that, 

under Article 37 ECHR, the Court may strike applications out of its list of cases based on a unilateral 

declaration by the respondent Government. The Applicant’s failure to reply may be considered an unfounded 

refusal or a lack of objections. Therefore, the Court deemed it unnecessary to further examine the part of the 

application concerning Article 5, para. 4 ECHR. However, should the Government fail to comply with the 

terms of its unilateral declaration, the Application could be reinstated.  

* * * * * 

Italian Case Law 

Supreme Court, First Criminal Section, Order of 4 September 2025, no. 30297/2025 

Category: Asylum 

Keywords/Relevant provisions: Question of Constitutional Legitimacy – Article 6, paragraph 2-bis, of 

Legislative Decree No. 142/2015 – Detention – Lack of Validation – Continued Presence in the CPR 

Facts: A foreign national was subjected to detention at a CPR in Albania pursuant to Article 14, paragraph 1, 

of Legislative Decree No. 286/1998 pending the execution of an expulsion order. Upon arrival at the CPR, the 

individual submitted an application for international protection, but this was ultimately rejected. Consequently, 

the Questore of Rome sought to validate the detention already in place under Article 6, paragraph 3, of 

https://hudoc.echr.coe.int/eng?i=001-245176
https://hudoc.echr.coe.int/eng?i=001-245176
https://hudoc.echr.coe.int/eng?i=001-245223
https://hudoc.echr.coe.int/eng?i=001-245223


 4  

 

Legislative Decree No. 142/2015. However, the Court of Appeal of Rome refused to validate the detention, 

citing doubts about the compatibility of the national legislation with European Union law. This matter had 

already been referred to the Court of Justice for a preliminary ruling. Subsequently, the Questore of Bari issued 

a fresh detention order pursuant to Article 6, paragraphs 2 and 2-bis, of Legislative Decree No. 142/2015, 

emphasising that an examination of the Applicant’s conduct indicated a potential risk to public safety. The 

Court of Appeal of Bari upheld the detention, dismissing the constitutional legitimacy issue advanced by the 

defence with reference to Article 6, paragraph 2-bis, of Legislative Decree No. 142/2015 without providing 

specific reasoning. 

Reasoning: The Supreme Court has raised a question concerning the constitutional legitimacy of Article 6, 

paragraph 2-bis, of Legislative Decree No. 142/2015. This article provides that, if detention ordered under 

Article 6, paragraph 3 of the same Decree is not validated, an asylum seeker must remain in the centre for a 

further forty-eight hours rather than being released. This is unless either a provisional administrative measure 

or a judicial act is in place to legitimise the detention. The Court considers that this provision infringes the 

fundamental right to personal liberty enshrined in Article 13 of the Italian Constitution because it allows a 

detention measure that has been declared unlawful by a judge to continue to be used as a basis for the migrant’s 

continued confinement in the CPR, pending the potential adoption of a new detention order by the Chief of 

Police. Moreover, the provision appears manifestly irrational in light of Article 3 of the Constitution as it limits 

an individual’s personal liberty solely because they are present in a repatriation centre by virtue of a measure 

deemed unlawful and not validated by a judge.  However, individuals who are free or have been released but 

may later be subject to a detention order by the Chief of Police are not subjected to such immediate restrictions.  

In addition, Article 6, paragraph 2-bis, of Legislative Decree No. 286/1998 has been criticised for being 

inconsistent with Article 117 of the Italian Constitution. This is in reference to Article 5 of the European 

Convention on Human Rights, which states that the deprivation of personal liberty must be based on legislation 

that is in line with the Convention, and that it must be ordered by a judicial authority. It has also been criticised 

for being inconsistent with Article 3 of the Universal Declaration of Human Rights, Article 9 of the 

International Covenant on Civil and Political Rights, and with Article 6 of the Charter of Fundamental Rights 

of the European Union.  

Court of Rome, judgment of 27 September 2025 

Category: Immigration 

Keywords / Relevant Provisions: Article 25 of Regulation (EC) No. 810/2009 – Entry Visas for Asylum or 

Humanitarian Reasons – Gaza – Enhanced Obligation of Means – Urgency 

Facts: The Applicants, a Palestinian family residing in Gaza, submitted a formal request to the Ministry of 

Foreign Affairs, the Italian Embassy in Tel Aviv, and the Italian Consulate General in Jerusalem, requesting 

entry visas for asylum or for humanitarian reasons. In the absence of a response, they initiated urgent 

proceedings before the Tribunal of Rome. Given the exceptional circumstances, the Consulate General in 

Jerusalem declared its willingness to accept electronic visa applications. Through an inaudita altera parte 

decree, the Tribunal of Rome recognised the Applicants’ right to access the visa application process and ordered 

the competent authorities to take the necessary steps to initiate and conclude it. The Consulate General 

subsequently informed the Applicants that the visa applications had been opened. However, the Ministry of 

Foreign Affairs requested that the decree be set aside in its statement of defence. In addition, despite the formal 

initiation of the procedure, the Applicants complained about the administrations' ongoing inaction. 

Reasoning: With regard to the existence of fumus boni iuris, the Court of Rome noted that the inactivity of the 

State administration violated fundamental constitutional principles (Articles 2, 10(3), 3 and 24 of the 

Constitution), as well as a number of fundamental rights protected under international law (Articles 2, 3 and 8 

of the ECHR). The Tribunal emphasised that the obligation imposed on the administration by the decree was 

not an obligation of result, the enforceability of which could be hindered by material impossibility of acting 
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unilaterally, but rather a reinforced obligation of means. This required the administration to abandon any 

passive stance and act with the utmost diligence and urgency, undertaking all diplomatic, consular, and 

operational measures that could potentially ensure the effective exercise of the Applicants’ right of entry and 

remove any obstacles that were not absolutely insurmountable. With regard to the periculum in mora, the 

Tribunal observed that the Applicants had no realistic or legal possibility of leaving Gaza safely, and that no 

accessible humanitarian corridors for Palestinians were operational. Refusing the Applicants access to 

humanitarian visas would expose them to a serious risk of having their fundamental rights infringed (Articles 

2 and 3 ECHR) and would pose an immediate and concrete threat to their right to life. Accordingly, although 

the resisting administration cited technical difficulties, these did not extinguish the State’s legal obligation, but 

rather reinforced its urgency. In conclusion, the Tribunal confirmed the decree, reiterating the order for the 

administration to take concrete and immediate steps to ensure the issuance of entry visas are issued to the 

Applicants without further delay. 

 


