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accountability: the political impact of the case. — 7. Concluding remarks.

1. On 14 May 2025 the General Court issued its judgement in the case
Stevi and New York Times v Commission, widely known as the Pfizergate
(General Court, judgment of 14 May 2025, Case T-36/23, Stevi and The New
York Times v Commission). The case challenged the Commission’s denial of
an access to documents request filed by a journalist of the New York Times
concerning text messages exchanged between the Commission President and
the Pfizer’s CEO in 2021 and 2022, that is during the negotiations for the EU-
wide purchase of a Covid-19 vaccine. In its judgement, the General Court has
annulled the Commission’s decision denying access arguing that it breaches
the principle of good administration. The case has received large attention
from decision-makers, the media and the wider public due to its political
profile and has put the Commission under great pressure. It has triggered a
motion of censure by the European Parliament against the Commission,
which, although rejected, has arguably represented a key opportunity for
public debate and for the exercise of the parliamentary prerogatives of
democratic oversight (A. ALEMANNO, Von der Leyen Faces the Vote. A Tale
of Parliamentary Control, in VBlog, July 2025).

The General Court’s ruling, by acknowledging the Commission’s failure
to fulfil access to documents obligations, points to several deficiencies in the
Commission’s management of access procedures and stands as a key moment
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of legal and political accountability. As such it is endowed of an important
symbolic value. To be sure, the General Court could have hardly come to a
different conclusion, considering the evident shortcomings in the handling of
the request and the Commission’s unwillingness to explain the reasons behind
it. In fact, over the whole proceeding the Commission remained intentionally
vague and avoided disclosing any useful information. During the hearing,
Court’s members were disappointed by the Commission’s inability to explain
what happened to the text messages. The hearing was defined “embarrassing”,
as the Commission’s agent struggled to admitting that text messages were
exchanged. “We don’t deny that they [the texts] do not exist,” he was reported
to say. According to Politico, the GC Vice-President Papasavvas declared: “I
do regret that the senior representative of the Commission comes in front of
the grand chamber and he’s not in a position to tell us what actions were taken
by the Cabinet of Mrs. von der Leyen.” (M. ECCLES, E. BRAUN, Von der
Leyen’s Commission_dodges public responsibility over Pfizergate texts, in
Politico, 15 November 2024). Such dodgy practices and the Commission’s
ambiguous behaviour seem to defy the most basic tenets of the transparency
principle and go counter the Court of Justice of the European Union (CJEU)’s
own work to foster access and transparency (see section 4).

Stevi and New York Times v Commission is undoubtedly a judgment
carrying important political consequences. Perhaps for this reason, the legal
reasoning remains solidly anchored upon the facts of the case without
engaging with the greater picture, and the greater problem, of transparency.
The General Court carefully circumscribes the effects of the judgment as
applying to the Commission’s failure to provide explanations for the absence
of the text messages. However, as I will argue in this contribution, this small
step can represent a big leap forward if, as I believe, it will be followed by
other cases. The ruling is therefore particularly relevant if assessed in the
framework of the larger transparency (or untransparent) practices of the
Commission and of the CJEU’s role in limiting the Commission’s discretion.
In other words, it is an example of how legal mobilisation can achieve
important results when it comes to key individual rights and democratic
principles. It exemplifies how legal accountability can trigger and translate
into political accountability and highlights the crucial role of courts and
private applicants in driving the public and legal debate on key issues for the
Union’s democratic legitimacy.

This contribution is structured as follows. Section 2 presents the facts of
the case and discusses the definition of “document” under Regulation
1049/2001. Section 3 examines the reasoning of the General Court and the
relationship between the principle of transparency and the principle of good
administration. Section 4 contextualises the judgment within the CJEU
jurisprudence on transparency and access to documents. Sections 5 and 6
focus on respectively legal and political accountability. Section 5 provides
some insights into recent developments in the Commission’s transparency
practices and into the legal mobilisation surrounding them, whereas section 6
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draws attention to the political impact of the case. The final section sheds light
on the legal consequences and on the broader significance of the ruling.

2. The request of access to documents was filed in May 2022 on the basis
of Regulation 1049/2001 on access to documents by Martina Stevi, journalist
of the New York Times, and concerned all text messages exchanged between
the President of the Commission and Albert Bourla, CEO of the
pharmaceutical company Pfizer, between 1 January 2021 and 11 May 2022.
Following two subsequent applications by Ms Stevi, the Commission
answered, with some delays, that, after having conducted a thorough search,
it was not in a position to fulfil Ms Stevi’s request because it did not hold any
document corresponding to her application. Yet, an article appeared in the
New York Times on 19 April 2021 and several transcripts of interviews held
by Ms Stevi with both the Pfizer’s CEO and the Commission President
indicated not only that the two had engaged in dense exchanges but even that
actual text messages were sent. On this basis, Ms Stevi and the New York
Times seized the General Court, seeking the annulment of the Commission’s
Decision denying access. In their action, they request annulment based on
three grounds: the first two allege infringements of Regulation 1049/2001, on
the basis that the Commission had unlawfully considered non-registered text
messages as not qualifying as documents under the Regulation; the third
alleges an infringement of the principle of good administration and of the
obligation to state reasons (Action brought on 25 January 2023 —see judgment
Stevi and The New York Times v Commission, cit.).

A key element of the case is therefore under which conditions informal
communications, taking place via text messages, can be considered as falling
under the obligations of Regulation 1049/2001. This issue is particularly
relevant as it touches upon the safeguard of individual rights in the face of the
technological transformation and the spread of new communications mediums
(F. BATTAGLIA, [/ principio di trasparenza di fronte all’evoluzione dei sistemi
di comunicazione: il caso dei messaggi di testo scambiati tra la presidente von
der Leyen e ['amministratore delegato di Pfizer, in rivista.eurojus.it, 2025).

Regulation 1049/2001 establishes rules concerning public access to
documents of EU institutions and establishes that “any citizen of the Union,
and any natural or legal person residing or having its registered office in a
Member State, has a right of access to documents of the institutions, subject
to the principles, conditions and limits defined in this Regulation™ (art 2.1).
This right applies to “all documents held by an institution, that is to say,
documents drawn up or received by it and in its possession, in all areas of
activity of the European Union” (art. 2.4). Finally, Art. 3(a) defines
“document” as “any content whatever its medium (written on paper or stored
in electronic form or as a sound, visual or audiovisual recording) concerning
a matter relating to the policies, activities and decisions falling within the
institution’s sphere of responsibility”. There is little doubt that text messages
exchanged between the Commission President and the Pfizer’s CEO in the
framework of vaccines negotiations fall within the remit of Regulation
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1049/2001. The General Court has indeed established in Breyer v Commission
that “the definition contained in Article 3(a) of Regulation No 1049/2001 is
essentially based on the existence of content that is saved and that may be
copied or consulted after it has been generated, it being understood that the
nature of the storage medium on which content is saved, the type and nature
of the content stored, and the size, length, volume or presentation of the
content have no bearing on the question whether or not it falls within the
abovementioned definition and that the only restriction on the content that
falls within that definition is the condition that it must relate to the policies,
activities or decisions of the institution in question” (General Court, judgment
of 22 February 2015, Case T-188/12, Breyer v Commission, para. 42). In a
parallel inquiry on Ms Stevi’s request for access, the European Ombudsman
has reiterated that text messages fall within the scope of the Regulation since
“the decisive element of a document is not its medium. Nor is it relevant
whether a document has been registered in the institution’s document
management system” (European Ombudsman’s Recommendation on the
European Commission’s refusal of public access to text messages exchanged
between the Commission President and the CEO of a pharmaceutical
company on the purchase of a COVID 19 vaccine (case 1316/2021/MIG)).
Text messages can thus be considered “documents” for access related
purposes. The main issue at stake, rather, concerns the recording of such
documents, since the Commission has repeatedly held that they do not fall
under the criteria for recording because their content is “short-lived”.
(European Ombudsman’s Recommendation, cit.) In other words, the
Commission does not deny that text messages are documents, but it classifies
them as informal documents that, because of their nature, do not require
recording. However, for the purpose of the right of access to documents, there
is little difference between a non-document and a non-registered document. In
this regard, the General Court has observed that “the institutions cannot
deprive of all substance the right of access to documents which they hold by
failing to register the documentation relating to their activities”. (General
Court, judgment of 25 September 2024, Case T-570/22, Herbert Smith
Freehills LLP v Commission, para. 76).

In the Pfizer judgment the scope of application of Regulation 1049/2001
remains in the background. The document’s status of text message is taken for
granted and the General Court does not engage with the definition of
“documents” nor with the obligations established by the Regulation regarding
registration and archiving. This is mainly because the General Court relies
only on the third ground of annulment based on the principle of good
administration, without considering the first two related to the infringement of
Regulation 1049/2001. Its reasoning focuses on the presumption of veracity
of the non-existence of the documents requested as well as on the
Commission’s explanations regarding their non-existence. The judgment
reconfirms some key principles of EU access to documents’ policy - such as
that the institutions must facilitate the effective exercise of the right to access,
drawing up and retaining documentation relating to their activities - yet it does
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not touch upon the substance of Regulation 1049/2001. In this sense, the ruling
does not appear to be very prescriptive and allows for a significant marge of
manoeuvre for the Commission’ compliance obligations. I will elaborate on
these aspects in the final sections of this contribution. Before that, let us briefly
retrace the General Court’s reasoning.

3. As a first step, after having reminded that in principle all documents of
the institutions should be accessible according to Regulation 1049/2001 (para.
36), the General Court proceeds to examine the Commission’s statement that
the documents requested were not in its possession. According to settled case-
law (General Court, judgment of 20 September 2019, Case T-433/17,
Dehousse v Court of Justice of the European Union, para. 36), such non-
possession, as the non-existence of documents, is covered by a presumption
of veracity, whereby it is for the applicant to demonstrate the potential
existence of the documents and their possession by the institution at a certain
point in time. Yet, if the applicant successfully demonstrates this, the burden
of proof is inversed, and the Commission must prove the lack of possession
or the non-existence by providing plausible explanations (para. 40). In Stevi
and New York Times v Commission the General Court finds that the evidence
produced by the applicant (the above-mentioned interviews’ transcripts)
suffices to prove that text messages were exchanged between the Commission
President and the Pfizer CEQO, and that therefore the documents may have been
in possession of the Commission. As the applicant was able to successfully
rebut the presumption of veracity, the General Court turns to examine whether
the Commission has duly explained and justified the absence of the documents
requested. To do so it relies on the principle of good administration, arguing
that such principle was breached in several ways by the Commission’s
inability to explain how the documents were processed, dealt with, stored and
searched. The justifications adduced by the Commission have remained vague
throughout the proceedings and have not sufficed “to provide a credible
explanation of why those documents could not be found” (para. 68).
Furthermore, in the contested decision the Commission had stated that “text
messages would have been registered if they contained important information
which is not short-lived or if they may involve action or follow-up by the
Commission or one of its departments in accordance with the document
registration rules” (para. 74). Such statement implies that the messages
exchanged were not important and for this reason they were not registered. In
this regard, however, the General Court notes that, even if the documents were
unimportant, the Commission should have provided explanations as to why it
had reached such a conclusion (para. 82).

It is interesting to dwell shortly on the choice made by the General Court
to build its legal reasoning upon the principle of good administration rather
than upon the principle of transparency, which could have equally grounded
the annulment of the Commission’s decision. There is an intrinsic connection
between transparency, good administration and the right of access to
documents (D.-U. GALETTA, J. ZILLER, EU Administrative Law, Cheltenham,
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2024, p. 234). On the one hand, the right of access to documents stems from
the principle of transparency, which is a key element of good administration.
On the other hand, it is directly linked to the obligation of good administration
enshrined in Article 41 of the Charter. As noted by Mendes, “it follows from
the right of access to the documents held by the institution concerned that that
institution is also under an obligation to ensure their retention over time,
linked to the obligation of good administration enshrined in Article 41 of the
Charter” (J. MENDES, Good Administration in EU Law and the European
Code of Good Administrative Behaviour, in EUI Working Paper Law, 2009).
In this sense, the principle of good administration implies a duty to act
diligently that is connected to and substantiates the transparency obligations.
It is an “umbrella right” (MENDES, op. cit., p. 4) around which gravitate the
access to documents (and therefore transparency) and the duty to act
diligently.

In sum, transparency, access to documents and good administration form
a sort of triangle of principles that jointly shape the arguments of the General
Court. In a broader perspective, they are all instrumental to the Union’s
democratic legitimacy. Yet, their respective boundaries and hierarchies are
hard to settle (P. CRAIG, EU Administrative Law, Oxford, 2018, Chapter 13:
Transparency) and the General Court does not engage in the task to clarify
their relationship. Instead, it uses them in a somewhat interchangeable
manner. This also allows the General Court to maintain a certain vagueness in
its reasoning, and to remain on a safe ground in such a political sensitive case.
The preference for the broader principle of good administration provides a
safety net which avoids engaging with the more contentious issue of the
transparency requirements and access obligations set out in Regulation
1049/2001. Intentionally, the arguments of the General Court hardly set any
precedent. They are rather factual and allows to circumscribe the ruling to the
particular case at hand, reflecting an ambiguous stance as regards the
Commission’s transparency and access practices. As I will argue in the next
section, such ambiguity can be traced back to the CJEU case-law on
transparency and access to documents.

4. The jurisprudence of the CJEU on transparency and access to
documents has taken divergent paths. On the one hand the CJEU has
notoriously safeguarded and upheld high standards of transparency,
progressively pushing the EU institutions towards open practices. On the other
hand, it has also been protective of the Commission’s internal decision-
making, often endorsing the Commission’s prerogatives to keep some
categories of files confidential.

Even before the adoption of Regulation 1049/2001 the Court of Justice
held in the Hautala judgement that derogation from the right to access was to
be limited to what was appropriate and necessary and that, in case the
derogation concerned only some parts of a requested document, partial access
had to be granted (judgment of 6 December 2001, Case C-353/99 P, Council
v_Hautala). In several subsequent judgments the courts confirmed that
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exceptions to access had to be read narrowly, when they concerned both a
specific interest protected and the internal institutional decision-making. In
particular, the institutions must explain how disclosure of a document could
specifically and effectively undermine the interest protected by an exception
under Regulation 1049/2001, even when this is a public interest (General
Court, judgment of 12 September 2013, Case T-331/11, Besselink v
Commission). Furthermore, when refusing access to protect its internal
decision-making based on Art. 4.3 of Regulation 1049/2001, the Commission
must demonstrate that access can undermine the internal decision-making
process in the specific case at hand. It must show that access to documents is
“likely specifically, actually and seriously to undermine protection of the
decision-making process of the institution concerned and that that risk was
reasonably foreseeable and not purely hypothetical” (judgment of 28 June
2012, Case C-477/10 P, Commission v Agrofert, para. 23). This “transparency
test” has become the usual path followed by the CJEU to establish whether
access restrictions based on the protection of the institution’s internal
decision-making can be justified (judgment of 8 June 2023, Case C-408/21 P

Council v Pech, para. 34 and the case-law cited; of 17 October 2013, Case
C-280/11 P, Council v Access Info Europe, para. 31 and the case-law cited; of
21 July 2011, Case C-506/08 P, Sweden v MyTravel and Commission, para.
76 and the case-law cited).

The CJEU was also instrumental in widening the types of documents to
which access must be granted, especially when it comes to legislative
procedures. Notably, in the Turco case the Court of Justice overturned a
decision by the General Court on the disclosure of legal advice in a legislative
file (judgment of 1 July 2008, Joined Cases C-39/05 P and C-52/05 P, Sweden
and Turco v _Council). Under Regulation 1049/2001 court proceedings and
legal advice can fall under the derogations of Art. 4 if disclosure can seriously
undermine the institution’s decision-making process. However, according to
the Court of Justice, this does not give the EU institutions the right to make
non-disclosure of such documents a rule. On the contrary, access to legal
advice in legislative files should as a rule be granted, because “the possibility
for citizens to find out the considerations underpinning legislative action is a
precondition for the effective exercise of their democratic rights” (judgment
Sweden and Turco v Council, cit., para. 46). A fortiori the transparency test
must apply to these cases, so that when institutions decide to refuse access,
they shall explain “how access to that document could specifically and
effectively undermine the interest protected” and “whether or not there is an
overriding public interest that might nevertheless justify disclosure of the
document concerned” (judgment Sweden and Turco v Council, cit., para. 49).
A similar approach was taken by the CJEU as regards trilogue documents in
the De Capitani case (General Court, judgment of 22 March 2018, Case
T-540/15, Emilio De Capitani v Parliament) and impact assessments in the
ClientEarth judgment (judgment of 4 September 2018, Case C-57/16 P
ClientEarth v Commission), where Commission’s decisions denying access
were annulled based on the democratic need to ensure the transparency of the
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legislative procedures, be it in interinstitutional negotiations (trilogues) or at
the preparatory stages of the proposal (impact assessments). According to the
General Court: “it is precisely openness in the legislative process that
contributes to conferring greater legitimacy on the institutions in the eyes of
EU citizens and increasing their confidence in them by allowing divergences
between various points of view to be openly debated” (judgment Emilio De
Capitani v Parliament, cit., para. 78).

By ruling in favour of extended access and interpreting narrowly the
exceptions’ regime, the CJEU has progressively pushed the EU institutions,
including the Commission, towards openness and publicity. Access policies
have thus been actively promoted when it comes to legislation. Yet, a softer
stance has marked the jurisprudence on access to non-legislative documents.
There, the CJEU has proved increasingly willing to accept limitations,
especially when access risked undermining the internal decision-making
process of the institutions. For instance, it has recognised that a general
presumption of confidentiality can apply to certain categories of documents,
thus exempting the Commission from carrying out an individual examination
of their content, as required by Regulation 1049/2001 (P. LEINO, Just a little
sunshine in the rain: The 2010 case law of the European Court of Justice on
access to documents, in CMLR, 2011, p. 1215 ft.). Initially established only
for situations in which the decision to grant or refuse access is obvious, such
as in the case of a very high number of requests of similar documents (General
Court, judgment of 13 April 2005, Case T-2/03, Verein for
Konsumenteninformation v Commission), the principle has since been used to
cover many other instances (such as judgment of 29 June 2010, Case C-139/07
P, Commission v. Technische Glaswerke Ilmenau in the field of state aid, of
28 June 2012, Case C-477/10 P, Commission v Agrofert, related to competition
procedures, or judgment of 14 November 2013, Joined Cases C-514/11 P and
C-605/11 P, LPN and Finland v Commission, in the field of infringements).
Commission v Agrofert provides a typical example of how the general
presumption of confidentiality has spilled over from one policy area to
another. In that ruling the Court of Justice, differently from the General Court,
has considered that the general presumption applies to the field of competition,
as to that of state aids, because of the specific rules governing the sector:
“Such general presumptions are applicable to merger control proceedings,
because the legislation which governs those proceedings also provides for
strict rules regarding the treatment of information obtained or established in
the context of such proceedings” (para. 59). The objectives of Regulation
1049/2001 — the greatest possible transparency of the decision-making process
— must thus be balanced out against the contrasting objectives of the Merger
Regulation (Reg. 139/2004) — namely the respect of professional secrecy in
merger control proceedings.

To sum up, if the CJEU has greatly contributed to foster transparency
practices in the EU institutions, it has done so by constantly counterweighting
the public interest of access and transparency with the institutional interest of
protecting the internal decision-making process and other interests. This has
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resulted in a jurisprudence which, despite setting some red lines and key
principles (such as the principle of the broadest possible access and the above-
mentioned transparency test), remains based on a case-by-case approach (C.
MOLINARI, The General Court’s Judements in the Cases Access Info Europe
v. Commission (T-851/16 and T-852/16): A Transparency Paradox?, in EP,
2018, p. 961).

Against this background, the Pfizer case seems to fit halfway between the
progressive Turco jurisprudence and the more protective case-law on access
to non-legislative documents. On the one hand the General Court recognises
that the Commission has breached the principles of transparency and of good
administration. On the other hand, it does not examine the Commission’s
actions within the more general context of Regulation 1049/2001, thus
avoiding imposing obligations that would require more structural changes in
the Commission’s access procedures.

5. The ruling must also be contextualised within an overarching secrecy
trend that is ongoing in the Commission since quite some time. In a 2022
strategic inquiry, the European Ombudsman found that “the systemic and
significant delays in the Commission’s processing of requests for public
access to documents amount to maladministration. The Commission needs, as
a matter of priority, to correct this situation”. Endorsing the Ombudsman’s
report, the European Parliament adopted in 2024 a Resolution, calling for
improved access practices and urging the Commission “to correct its
systematic and significant delays in processing requests for public access to
documents”. In the same Resolution the European Parliament also called on
the Commission to “finally and immediately publish” the text messages
between the Commission President and the Pfizer CEO.

Recent legal challenges seem to show that the situation has not improved,
and may in fact have worsened (see for instance the several declarations by
the Ombudsman concerning Commission’s refusal to grant access to
documents concerning EU legislation on combatting child sexual abuse;
greenhouse gas emissions; an impact assessment on the revision of the Food
Information to Consumers Regulation). In particular, access requests
regarding documents and legal advice related to funding instruments and the
National Recovery and Resilience Plans (NRRPs) were often denied or only
partially fulfilled, sometimes with significant delays (for a detailed summary
see P. LEINO-SANDBERG, WARNING. Confidential documents. Not to be
disclosed to anyone, in EU Law Analysis, 29 June 2025). Both academics and
journalists have reported upsetting experiences with Commission’s access to
documents practices, contributing to shed light on the difficulties that citizens
and professionals encounter when seeking disclosure of Commission’s
documents (P. LEINO-SANDBERG, op. cit.; The secrecy Tracker by Follow the
Money). Earlier this year, a nurtured group of journalists sent a letter to
Commissioner Sefcovic, who is in charge of transparency, lamenting systemic
delays in processing requests and overly broad application of exceptions in
the Commission’s access policies.
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While the new Commission has in principle committed to fostering
transparency (see the Commission’s 2024 Working Methods, Section IV on
transparency), it has at the same time adopted rules which make access
procedures arguably more cumbersome. New provisions have been inserted
in an annex to the 2024 revision of the internal Rules of Procedure, codifying
the types of documents that are to be made public and those that, conversely,
are under a general presumption of non-disclosure. Among the latter Art. 4 of
the Annex lists the opinions of the legal services as well as documents being
part of on-going administrative authorisation proceedings. It is questionable
whether such documents can be classified as general exceptions to public
access. Articles 3 and 4 of Reg 1049/2001 establish indeed that access to
documents shall be refused where it would undermine the protection of i.a.
court proceedings and legal advice and that disclosure of internal opinions
shall be restricted even after the relative decision has been taken if it risks
seriously undermining the institution’s decision-making process, “unless there
is an overriding public interest in disclosure”. Yet, the General Court has
interpreted these provisions extensively, by ruling in favour of access to an
opinion of the Council’s Legal Service regarding the amendment of the Aarhus
Regulation, whose access was denied alleging the risk to undermine
international relations (General Court, judgment of 13 March 2024, Joined
Cases T-682/21 and T-683/21, ClientEarth and Leino-Sandberg v Council).
According to the General Court, the Council “failed to provide sufficient
explanations as to the specific, actual, reasonably foreseeable and non-
hypothetical risk on which it relied regarding the international relations of the
European Union and the other parties to the Aarhus Convention”. Such
approach seems to rule out a general exemption to public access also in the
cases covered by the exceptions of Art. 3 and 4 of Reg 1049/2001. In other
words, the Commission’s attempt to establish a list of items that can or cannot
be granted access to seems to be at odds with the CJEU’s case-by-case
approach, that tends to consider and balance the interests at stake and require
that a denial be motivated specifically and concretely. In this light, the
Commission’s codification of a general presumption of non-disclosure
appears as an attempt to restrict access and expand the cases where denial is
the standard response to access requests.

For the reasons just described Emilio De Capitani, Access Info Europe and
Padivi Leino-Sandberg have challenged the Annex in front of the General Court
arguing that it breaches the right of public access guaranteed by the Treaties
and by the Charter as well as several provisions of Reg 1049/2001 (Case T-
146/25: Action brought on 28 February 2025 — De Capitani a.o.
v Commission). Among others, the three applicants argue that the new rules
fail to meet the legal standards by: narrowing the definition of what qualifies
as a “document”; adding exceptions to the obligation to register documents;
introducing an obligation to delete text messages; restricting the definition of
“legislative documents” that must be made directly accessible; expanding
general presumptions of non-disclosure for certain categories of documents
(see further: Access Info Europe, Joint Legal Challenge Filed Against
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European Commission’s New Access to Documents Rules, 25 March 2025).
The NGO ClientEarth has also filed a request for internal review, alleging
several breaches of Reg 1049/2001 and of environmental law under the
Aahrus Convention, which was rejected by the Commission. These legal
challenges are worth being watched out closely as, following on the footsteps
of the Pfizer case, they represent an important instrument of legal
accountability. They challenge Commission’s practices that seem to
increasingly hamper public access to information and therefore the possibility
to scrutinise the activities of the Commission. They point to the key role of
legal mobilisation in monitoring the Commission’s transparency practices and
in defining the legal standards that shall apply to them.

6. Finally, the Pfizer ruling is an interesting example of how legal
accountability can be a powerful tool to trigger political accountability.
Arguably, the Commission’s reluctance to provide explanations as to the fate
of the text messages seems to point to the fact that the latter were, contrary to
what declared by the Commission, of high relevance. It is indeed difficult to
believe that at the height of the Covid-19 crisis and in the middle of crucial
vaccines procurement negotiations, the Commission President’s and the
Pfizer’s CEO’s correspondence only concerned organizational matters. Be it
as it may, by its dodgy attitude the Commission has admittedly exacerbated
the transparency concerns, not only confirming the mismanagement in the
access to documents procedure but more importantly revealing a general and
intentional strategy to avoid public accountability. In other words, if legally
the Commission was judged for not having properly managed Ms Stevi’s
access request, politically (and I would say even ethically) it became
accountable for adhering to manifestly non-transparent practices and secrecy,
even defying the General Court on its attempts to clarify the events.

The case has therefore brought to the public attention the extent to which
the Commission (or its President?) is engaging in secret practices and how
much it is unwilling to be held publicly accountable for its actions. For the
first time, Von der Leyen was obliged to respond in front of the European
Parliament to avoid a censure of the whole Commission. This was a good
opportunity to hold a public debate on transparency. The motion for censure
was presented by far right-wing Romanian MEP, Gheorghe Piperea, as an
attempt to defy the EU democratic credentials by accusing the Commission of
lack of transparency, financial mismanagement and unlawful practices. In
fact, it translated into an exercise of public accountability and democracy (A.
ALEMANNO, Von der Leyen Faces the Vote. A Tale of Parliamentary Control,
in VBlog, 9 July 2025). There was no doubt that the Commission President
would win a vote of confidence presented by the Eurosceptic far right. Yet,
she was forced to confront a well-attended plenary, to justify the
Commission’s actions and activities in front of the MEPs and to publicly
commit to transparency. “The wider point I want to make today is that this
Commission will always be ready to work with you and be transparent with
you”, she said, avoiding engaging with the details of the case.
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Beyond its legal significance, the ruling thus marks an important
milestone of democratic scrutiny and has reaffirmed the role that the European
Parliament holds as a constitutionally designated public accountability forum.
Political accountability was triggered by legal accountability, and ultimately
by the initiative of civil society and the media. In this sense, the Pfizergate
stands as a great example of how legal mobilisation can play an important role
in fostering public debate and democratic oversight.

7. The Stevi and New York Times v Commission ruling represents an
important contribution to the line of case-law that has fostered transparent
practices in the institutions. It reiterates the key principles of access to
documents and reminds that the obligations of registration and preservation
are inherent to the right of access and that failure to comply with them cannot
shield EU institutions from their obligations. This is especially important
considering the rise of informal communications channels fuelled by the new
technologies and the risk they pose to transparent decision-making (F.
BATTAGLIA, op. cit.)

Yet, it is no legal breakthrough. As argued in this contribution, the ruling
remains strictly within the facts of the case and avoids engaging with the
thornier issues raised by the applicants’ pleas on the definition of “document”
under Regulation 1049/2001 and on the related registration and archival
obligations. The weakest side of the judgement lies with the direct legal
consequences falling upon the Commission. Article 266 TFEU establishes an
obligation for the Union’s institutions “to take the necessary measures to
comply with the judgment of the Court of Justice of the European Union” and
this is a key tenet of effective judicial protection. However, the latter also
enjoy some discretion in the choice of the measures to enact to comply with
an annulment judgment. (N. LAZZERINI, L’‘obbligo delle istituzioni
dell’Unione di conformarsi alle pronounce di accertamento dell’illegittimita
di propri atti, in Rivista del contenzioso europeo, 2024). In its statement on
the ruling, the Commission has observed that “the General Court does not put
into question the Commission’s registration policy regarding access to
documents”, implying that no substantial change in its access management
and approach are needed. In this sense, the legal effects of the ruling are
limited. The compliance obligations of the Commission boil down to the
adoption of a new decision providing more detailed information. On 28 July
2025 the Commission has re-adopted the said decision in accordance with Art.
266 TFEU, integrating the statement of reasons. The Commission has
explained that exhaustive searches had been carried out by both the Secretariat
General and the President’s cabinet, also involving the Commission
President’s self-phone, but that those searches did not produce results. The
Commission does not deny that President Von der Leyen had exchanged text
messages with the Pfizer CEO, yet “the sole aim of these text messages was
to ensure the respective availability of the President of the Commission and
of the CEO of Pfizer for subsequent calls in the context of the ongoing global
Pandemic” (Commission Decision C-2025 5429 final, of 28 July 2025). Since
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the messages were short-lived they did not fulfil the Commission’s
registration criteria and have not been recorded.

Ironically, the new decision is not public, which says a lot about the
Commission’s commitment to transparency (yet it was published by the New
York Times). Regardless of whether the text messages still exist or not and of
why the Commission does not wish to disclose them, the Commission could
have shown some more proactivity in addressing transparency and access
shortcomings. It could have taken the judgment seriously and committed to
revising its internal practices. Instead, it has settled for the bare minimum
legally required, without addressing the real problems that underly the
judgement.

In this light, some positive signs come from the very rich and active legal
mobilisation around transparency and access. The role of civil society has
been and will remain key to hold the Commission accountable for its practices.
Beyond that, the publicity of the case and its political consequences have led
to a renewed ownership of the European Parliament in upholding transparency
standards. The vote of confidence that has followed the ruling, despite being
initially promoted by a far right-wing MEP, has involved all groups across the
political spectrum and has strengthened the role of the European Parliament
as an accountability forum. If, thus, the General Court did not create a strong
legal precedent, the case itself can set a precedent and spur a wave of legal
challenges. These may perhaps create opportunities for the Court to further
clarify access policies and strengthen transparency standards, perpetrating the
active role it had in the past in pushing the EU institutions towards greater
transparency. A first opportunity may be the recent legal challenge by a former
MEP on a refusal to grant access to documents in the framework of the
withdrawal of the proposed Al liability directive and regulation on standard
essential patents (Action lodged on 19 July 2025, Case T-483/25, Wolken v
Commission).

Beyond the legal effects of the ruling, the Pfizergate stands as a blow to
the very role of the Commission as the guardian of the Treaties and of its
impartiality. It is furthermore a blow to the values and principles the EU stands
for, to the rule of law and to democratic decision-making, of which
transparency is an integral part. The involvement of the independent and
neutral Commission makes things even worse, considering the powers the
Commission derives from such a role, be it in infringement proceedings,
competition or, blatantly, in the defence of the rule of law. “Let him who is
without sin cast the first stone”. Yet the Commission has casted many stones
against rule of law violations. And it is important that it continues to do so. It
is indeed crucial that European citizens can rely on an institution that, although
it may not be perfect, still has the credibility and the credentials to impose
rules and values in the “interest of Europe”. After the Pfizer case the
Commission seems to have lost part of this credibility. And this loss affects
us all, not the Commission alone.
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ABSTRACT (ITA)

Il 14 maggio 2025 il Tribunale ha annullato una decisione di diniego della
Commissione europea relativa ad una domanda di accesso ad alcuni messaggi
di testo scambiati tra la presidente della Commissione e I’amministratore
delegato dell’impresa farmaceutica Pfizer durante la pandemia di Covid-19.
La sentenza Stevi e NYT/Commissione, meglio conosciuta come Pfizergate, ha
ricevuto una grande copertura mediatica per la sua rilevanza politica,
rivelando numerose carenze nella gestione delle richieste di accesso ai
documenti da parte della Commissione. In seguito alla sentenza il Parlamento
europeo ha infatti presentato una mozione di censura, la quale ¢ stata respinta
dalla plenaria. Il presente contributo analizza la rilevanza giuridica e politica
della sentenza sulla base della giurisprudenza della Corte sulla trasparenza e
I’accesso ai documenti e¢ nel contesto della prassi istituzionale della
Commissione. In ultima analisi la sentenza presenta profili innovativi circa il
ruolo che il controllo giurisdizionale pud svolgere nel potenziare e innescare
processi di controllo democratico e di responsabilita politica.

ABSTRACT (ENG)

On 14 May 2025 the General Court annulled a Commission’s decision
denying access to text messages exchanged between the Commission
President and the Pfizer’s CEO during the Covid-19 crisis. The Stevi and New
York Times v Commission judgment, better known as the Pfizergate, has
received large public attention and has put the Commission under great
political pressure, triggering a motion of censure by the European Parliament.
This contribution analyses the legal and political relevance of the judgment
against the background of the Court’s jurisprudence on transparency and
access to documents and in the framework of the larger transparency (or
untransparent) practices of the Commission. It argues that the case represents
an interesting example of how legal accountability can trigger political
accountability and highlights the crucial role of courts and private applicants
in driving the debate on key issues for the Union’s democratic legitimacy.
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