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Case law of the Court of Justice of the European Union 

Opinion of Advocate General Szpunar, delivered on 16 October 2025, case C-458/24, Daraa 

Category: Asylum 

Keywords/Relevant provisions: Regulation (EU) No 604/2013 – Article 3(2) – Suspension of the taking 

charge of asylum seekers – Dublin transfer – Transfer of responsibility  

Facts: A Syrian national entered Germany and lodged an application for international protection. On the basis 

of the information contained in the Eurodac database, Italy was identified as the Member State responsible for 

processing the application, and consequently a take-charge request was transmitted. However, this request was 

left unanswered as, by means of two circulars dated 5 and 7 December 2022, Italy had determined that its 

Dublin Unit would, provisionally and barring exceptions, no longer accept transfers of asylum-seekers under 

the Dublin regime. Accordingly, Germany declared the application for international protection to be 

inadmissible and ordered the asylum-seeker’s removal to Italy. The applicant appealed against this decision to 

the referring court, which granted suspensive effect to the appeal and submitted a request for a preliminary 

ruling to the Court of Justice. In particular, in light of the two circulars issued by the Italian authorities, the 

referring court questioned whether Germany had thereby become the Member State responsible by virtue of 

Article 3(2), second and third subparagraphs of the Dublin III Regulation. 

Reasoning: In the Advocate General’s view, the Member State which is carrying out the determination of the 

Member State responsible is not required to continue examining the criteria laid down in Chapter III of 

Regulation (EU) No 604/2013, and does not itself become responsible, if the initially designated responsible 

Member State has unilaterally suspended the taking charge of applicants for international protection. This 

applies where there are no systemic deficiencies in the formally responsible Member State that result in a risk 

of inhuman or degrading treatment within the meaning of Article 4 of the Charter of Fundamental Rights of 

the European Union. In any event, the inapplicability of Article 3(2), second and third subparagraphs, of 

Regulation (EU) No 604/2013 does not prevent responsibility from being transferred, upon the expiry of the 

transfer period laid down in Article 29(1) of the Dublin III Regulation, under the conditions set out in Article 

29(2) thereof. According to the Advocate General, the impossibility of effectively transferring an applicant as 

a result of the unilateral suspension, by the Member State designated as responsible, of the taking charge of 

applicants for international protection falls, in the absence of other mechanisms, within the responsibility-

transfer mechanism provided for in Article 29 of that Regulation. 

* * * * * 

Case law of the European Court of Human Rights 

European Court of Human Rights, judgment of 7 October 2025, H.G.D. v. Serbia, App. No. 3158/20 

Category: Borders 

Key words/Relevant provisions: Article 5 ECHR – Detention – Airport Transit Zone – False Passport – Serbia  

Facts: The Applicant is an Iranian national who arrived in Serbia from Türkiye using a forged Israeli passport. 

He was denied entry and confined to the Istanbul airport transit zone for 26 days. He was locked in a room 

without a bed, heating, or sanitary facilities, under constant police supervision, pending deportation to Türkiye. 

Later, he was formally detained for using false documents, then moved to a detention facility and finally to an 

asylum centre. Before the ECtHR he complained under Article 5(1), (4) and (5) ECHR that his stay in the 

transit zone amounted to an arbitrary deprivation of liberty.  

Reasoning: The Court held that Serbia had no legal provisions regulating the detention of individuals in airport 

transit zones, nor any rules setting limits on or procedures for such confinement. As Serbian law did not classify 

this as a deprivation of liberty, the Applicant’s detention lacked any statutory or clearly defined legal basis, in 

https://curia.europa.eu/juris/document/document.jsf;jsessionid=090C5BAA8C7B39C70D0AD0AB109E3137?text=&docid=305216&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=9490591
https://hudoc.echr.coe.int/?i=001-245084
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breach of the principles of legal certainty and protection from arbitrariness. The Court therefore ruled that there 

had been a violation of Article 5(1) ECHR. Furthermore, it found a violation of Article 5(4) ECHR, as the 

Applicant’s stay in the transit zone constituted a de facto detention measure, for which there was no formal 

decision or judicial review mechanism. Finally, due to this legislative gap, the Applicant had no legal right to 

claim compensation for his unlawful detention. The Court, therefore, declared a violation of Article 5(5) 

ECHR. 

European Court of Human Rights, judgment of 9 October 2025, Sahiti v. Belgium, App. No. 24421/20 

Category: Immigration 

Key words/Relevant provisions: Article 3 ECHR – Article 8 ECHR – Residence Permit on Medical Grounds 

– Length of Proceedings – Lack of a Final Decision  

Facts: The Applicant is a Kosovar national who applied for a residence permit in Belgium on medical grounds 

pursuant to the Belgian Aliens Act. The Immigration Office (Office des étrangers) rejected his application nine 

times, concluding that adequate treatment was available in Kosovo. The Council for Alien Law Litigation 

(Conseil du contentieux des étrangers) annulled six of these decisions due to insufficient reasoning or breach 

of its previous rulings, while the Immigration Office withdrew three others. This resulted in fifteen years of 

procedural ping-pong between the said Belgian authorities without them being able to reach a final decision, 

which consequently caused the applicant to lose his right to social and medical assistance. Subsequently, the 

Labour Court of Liège found that the Applicant's illness was severe and involved a suicide risk. It also 

recognised that adequate medical care was unavailable in Kosovo and that it was absolutely medically 

impossible for the Applicant to return. Nevertheless, the Applicant was still awaiting a final decision on his 

request to stay on medical grounds. Before the ECtHR he claimed that the lack of a final decision by the 

Belgian authorities on his application for a residence permit on medical grounds, coupled with the potential 

removal to Kosovo, would expose him to a risk of inhuman and degrading treatment, in violation of Article 3 

ECHR.  

Reasoning: The Court reiterated that, under Article 3 ECHR, only the actual removal of a seriously ill 

foreigner, and not the mere rejection of a residence request, may raise an issue if there are substantial grounds 

for believing that the person would face a real risk of ill-treatment. Since all previous removal orders against 

the Applicant had been annulled or withdrawn, and no expulsion was pending, the Court found that he could 

not at present claim to be a victim of a violation. Moreover, any future removal could be challenged through 

effective domestic remedies with suspensive effect. Accordingly, the Article 3 ECHR complaint was declared 

inadmissible ratione personae under Article 35(3)(a) and (4) ECHR. The Court, however, analysed the issue 

of the “procedural ping-pong” that had left the Applicant without a final decision, residence status or social 

and medical aid under Article 8 ECHR, and found that the lack of a decision, as well as the repeated annulments 

and re-issuing of almost identical refusals by the Belgian authorities, had placed him in a state of persistent 

precarity and vulnerability. Such a situation, persisting for fifteen years, seriously affected his private life. The 

Court observed that no remedies could secure a timely or final decision and concluded that the ongoing 

procedural impasse violated Article 8 ECHR. Finally, given that the application was still pending before the 

Belgian Immigration Office, the Court also required Belgium, under Article 46 ECHR, to reach a final decision 

within a reasonable time. 

European Court of Human Rights, judgment of 14 October 2025, F.M. and Others v. Greece, App. No. 

17622/21 

Category: Borders 

Key words/Relevant provisions: Article 2 ECHR – Substantive and Procedural Limbs – Shipwreck – Search 

and Rescue – Greek Coastguard  

https://hudoc.echr.coe.int/eng?i=001-245106
https://hudoc.echr.coe.int/?i=001-245252
https://hudoc.echr.coe.int/?i=001-245252


 4  

 

Facts: The Applicants are two Afghan and two Iraqi nationals, who were relatives of the victims who lost their 

lives in a boat accident which occurred off the coast of the Greek island of Agathonisi on 16 March 2018. The 

Applicants alleged that their lives were put in danger due to the actions or (in)action of the Greek authorities 

and the coastguard. Indeed, despite being alerted that a boat carrying migrants was sinking off Agathonisi and 

being repeatedly provided with its coordinates and passengers’ names, the Greek authorities failed to recognise 

the situation as a shipwreck. Consequently, they did not activate a proper search and rescue plan, in violation 

of the substantive limb of Article 2 ECHR. Additionally, the Applicants complained that the ensuing 

investigation was ineffective, in breach of the procedural limb of the same provision.  

Reasoning: In assessing the substantive limb of Article 2 ECHR, the Court reiterated that States have a positive 

obligation to take appropriate steps to safeguard the lives of persons within their jurisdiction, including an 

operational duty to take all reasonable measures when the authorities knew or ought to have known of a real 

and immediate threat to life. The Court observed that the Greek SAR (Search and Rescue) Coordination Centre 

had received specific and reliable information indicating that a vessel carrying migrants was in acute distress 

near Agathonisi. Nevertheless, the authorities treated the incident as merely a “boat in difficulty”, failed to 

classify it as a distress phase under the International Convention on Maritime Search and Rescue, and did not 

activate a comprehensive SAR plan. The Court, moreover, emphasised several operational shortcomings, 

including the lack of interpreters, fragmented communication between coastguard stations, delays in deploying 

assets, and the premature termination of operations just hours after the alert was issued. Taken together, these 

failings show that, despite having sufficient information to appreciate a real and immediate risk to life, the 

Greek authorities failed to implement all reasonable measures to prevent the deaths, leading to a violation of 

Article 2 ECHR. As to the procedural limb of the same provision, the Court recalled the States’ obligation to 

conduct an independent, thorough, and effective investigation capable of establishing the circumstances of the 

deaths and ensuring accountability. In the Greek case, the domestic investigation was deficient: it was 

conducted by bodies that were hierarchically and institutionally linked to the coastguard units involved in the 

incident; it failed to examine critical evidence, including voice messages, WhatsApp location data, and call 

records; it relied on incomplete and contradictory forensic reports. The Court thus concluded that these 

deficiencies, when considered collectively, rendered the investigation ineffective and lacking in independence, 

as Article 2 ECHR. 

European Court of Human Rights, judgment of 14 October 2025, B.F. v. Greece, App. No. 59816/13 

Category: Borders, Asylum 

Key words/Relevant provisions: Article 3 ECHR – Article 5 ECHR – Article 13 ECHR – Detention in a 

Police Station – Greece  

Facts: The Applicant is an Iranian national, who was arrested immediately upon arrival in Greece, then 

released, and later arrested again and placed in detention due to his irregular status. He first applied for asylum 

on the grounds of his sexual orientation, and then on the grounds of his religious beliefs. He was ultimately 

released and granted refugee status. However, before that, he was detained at the Kolonos police station in 

Athens, in very poor conditions (including overcrowding, poor hygiene and inadequate food). Furthermore, he 

claimed that his detention was arbitrary and that the judicial review proceedings concerning its lawfulness, 

pending the examination of his asylum request, were inadequate. Before the ECtHR the Applicant has thus 

invoked violations of Article 3, 5 and 13 of ECHR. 

Reasoning: The Court reiterated that Greek police stations lack the amenities required for prolonged detention 

and have consistently been found to present criticalities such as conditions of overcrowding, poor hygiene, 

inadequate food, and no access to outdoor exercise. Accordingly, it held that the Applicant’s detention for two 

months and eighteen days at the police station, intended solely for short-term custody, violated Article 3 of the 

ECHR. As to the lack of an effective remedy to challenge the detention, the Court found that, although Greek 

law empowered administrative courts to conduct a substantive review of detention conditions and even order 

https://hudoc.echr.coe.int/?i=001-245243
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release, this safeguard was not effectively applied in the case at hand. The Court noted that the Applicant’s 

detailed, evidence-based objections regarding health, medical care and overcrowding were dismissed with 

superficial, formulaic reasoning. This indicates a lack of meaningful judicial scrutiny, thereby violating Article 

13 in conjunction with Article 3 ECHR. Finally, as to the complaint under Article 5(1) ECHR, the Court 

considered that although the conditions had already been found to be degrading under Article 3 ECHR, they 

did not, by themselves, break the legal link between the purpose and the execution of detention. It thus excluded 

a violation of the mentioned provision. 

* * * * * 

Italian Case Law 

Court of Trapani, Civil Section, order of the 1st of October 2025 

Category: Asylum 

Keywords/Relevant provisions: Legislative Decree No 150/2011 – Articles 5 and 6 – Search and Rescue 

(S.A.R.) Operations – Administrative Detention of Vessel – Proportionality of the Sanction 

Facts: On 18 August 2025, the MV Mediterranea, a vessel engaged in observation, monitoring, search and 

rescue activities in the central Mediterranean on behalf of Mediterranea Saving Humans APS, carried out a 

rescue operation at sea. Following notification of the operation, the Italian Maritime Rescue Coordination 

Centre (IT MRCC Rome) assigned the port of Genoa as the place of safety (POS), located approximately 690 

nautical miles away. The master of the vessel, taking into account the physical and psychological condition of 

the shipwrecked persons and the vessel’s technical limitations, submitted repeated requests for reassignment 

of the port, which remained unanswered. Considering that the continuation of the voyage would be unsafe and 

invoking international maritime law, the master decided to proceed towards Trapani where, following prior 

authorisation, the persons rescued were disembarked from the vessel at 21:45 on 23 August. Following 

disembarkation, at 23:45 hours, the Harbour Master’s Office (Capitaneria di Porto) of Trapani served a formal 

notice prohibiting the vessel from leaving the port pending administrative inquiries. On 25 August, an 

administrative offence was alleged pursuant to Article 1(2-sexies) of Decree-Law No 130/2020. This was 

followed by an order imposing an administrative fine and a detention measure on the vessel. Under Article 6 

of Legislative Decree No. 150/2011, the acting master of the MV Mediterranea and Kraken Social Shipping 

VG, the owner of the said vessel, brought proceedings against the Ministry of the Interior and the Prefecture 

of Trapani seeking the annulment of the order imposing the fine and of the administrative detention of the 

vessel. An interim application was also made under Article 5 of Legislative Decree No. 150/2011, requesting 

the suspension of the aforementioned enforcement. 

Reasoning: The Court, called upon to rule on the application for interim relief, considers that the request for 

suspension of the effects of the detention order is supported by sufficient fumus boni iuris. The court recalls 

that the administrative detention at issue constitutes a sanction of a “substantially criminal nature” (see 

Constitutional Court, Judgment No 101/2025) and, as such, requires an assessment of the proportionality of 

the measure in relation to the seriousness of the infringement. According to the Court, the specific 

circumstances of the conduct and the reasons which led the master to disregard the authority’s indication 

designating the port of Genoa as the place of disembarkation – conduct prompted solely by humanitarian 

motives – do not appear to justify the imposition of the sanction at the maximum level provided for by law. 

Furthermore, when assessing the consequences of this behaviour, it must be recognised that disembarking only 

ten migrants – rather than carrying out a mass disembarkation – in a port other than that designated by the 

authorities does not appear capable of materially or significantly affecting the public-interest objectives and 

the requirements of public order underlying the designation of Genoa as the place of safety (POS). The court 

further considers that the requirement of periculum in mora is satisfied. The continuation of the detention 

would entail: (a) financial consequences, given the significant costs and expenses associated with the sanction, 
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which would not only incur costs themselves, but also frustrate the funding obtained for activities aimed at 

safeguarding life at sea, thereby diverting the resources collected from their intended humanitarian purpose; 

and (b) serious prejudice arising from the total impossibility of using the vessel Mediterranea as the instrument 

for achieving the humanitarian and solidarity objectives for which it is intended. 

 


