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Case law of the Court of Justice of the European Union

Opinion of Advocate General Tamara Capeta, delivered on 4 December 2025, case C-440/25, Ebilum

Category: Asylum

Keywords/Relevant provisions: Concept of “well-founded fear of being persecuted” — Reasonable degree of
likelihood of persecution — Credibility — Objective assessment — Standard of proof

Facts: An Iraqi Kurdish family (two parents and three daughters) applied for asylum in the Netherlands, relying
on conflicts with a neighbour, the risk of forced marriage and female genital mutilation for the daughters, as
well as the fact that the latter identified with the fundamental value of gender equality. The competent
administrative authority rejected the applications on the ground that the applicants’ statements lacked in
credibility. This decision was upheld notwithstanding the reopening of the examination in the aftermath of the
Court of Justice’s judgment in K and L'. However, the national court upheld the family’s appeal, finding the
applicants’ statements to be credible and criticising the criteria used to assess the existence of a “well-founded
fear” of persecution, as well as the automatic attribution of decisive weight to inconsistencies in the statements
when assessing credibility. Following the withdrawal of the administrative decisions without a determination
on the substance, the applicants requested the court to rule directly on their application for international
protection, emphasising the serious psychological impact of the prolonged proceedings, in particular on the
daughters. Considering that it had all the necessary elements to decide the case, but being bound by national
case law that prevented it from ruling on the substance, the national court referred a series of questions to the
Court of Justice for a preliminary ruling. These questions concerned the scope of the national court’s powers
in asylum matters, the interpretation of the concept of “well-founded fear”, and the limits imposed by national
procedural autonomy.

Reasoning: According to the Advocate General, a well-founded fear of persecution exists when, from an
objective standpoint, there is a reasonable likelihood that an applicant for international protection would be
persecuted upon returning to their country of origin. To assess this, the determining authority must consider
whether an individual with the same characteristics as the applicant, in the same situation, could reasonably
fear persecution if returned to their country of origin, taking into account the relationship between the
applicant’s personal characteristics and the established facts relating to persecution in their country. It is not
necessary to establish the applicant’s actual subjective fear since this element is of a strictly personal nature
and may lead to distorted assessments as to whether the conditions for granting refugee status are met.
Regarding the standard of proof required to demonstrate such a “reasonable degree of likelihood”, mere
possibility of persecution is insufficient; however, a standard of proof as high as “beyond reasonable doubt”,
as applied in criminal law, should not be required either. According to the Advocate General, demonstrating
the existence of a reasonable possibility of persecution upon return to the country of origin is sufficient, without
setting rigid probabilistic thresholds in advance. In any event, this assessment must be carried out on a case-
by-case basis, taking into account all relevant evidence submitted by the applicant, as well as any other
information the determining authority can obtain to support the applicant’s statements.

Court of Justice, judgment of 18 December 2025, case C-560/23, Tang

Category: Asylum

Keywords/Relevant provisions: Regulation (EU) No 604/2013 — Article 29(1) — Transfer time limit — Dies a
quo — Six-month period

Facts: H, an Afghan national, applied for international protection in Denmark, despite already being registered
as an asylum applicant in Romania. Although Romania accepted responsibility for him, H challenged the

' See Court of Justice, judgment of 11 June 2024, case C-646/21, Staatssecretaris van Justitie en Veiligheid.
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=306839&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=19671895#Footref4
https://curia.europa.eu/juris/document/document.jsf?text=&docid=307226&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=19646658
https://curia.europa.eu/juris/document/document.jsf?text=&docid=286987&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=19676770

transfer decision made by the Danish Immigration Service in front of the Danish Refugee Appeals Board, the
referring court in this case. Meanwhile, Romania temporarily suspended transfers due to the conflict in Ukraine
and the increased influx of refugees, prompting the referring court to return the case to the Immigration Service
for a fresh assessment of whether the transfer should go ahead. However, the transfer decision was upheld and
H lodged a second appeal, which was dismissed after Romania lifted the suspension of transfers. He then
sought to reopen the procedure, arguing that the six-month transfer period set out in the first subparagraph of
Article 29(1) of the Dublin III Regulation had expired. The Danish court therefore referred questions to the
Court of Justice for a preliminary ruling on the interpretation of the provision governing the transfer time limit.

Reasoning: The Court rules that where a national court annuls an initial transfer decision due to a significant
change in circumstances relevant to the correct application of the Dublin III Regulation, and then definitively
rules on the lawfulness of a second transfer decision concerning the same person, the six-month transfer period
set out in Article 29(1) of the Dublin III Regulation starts from the date a final decision is made on the merits
of the second decision. If both decisions concern the same applicant and the same Member State, they form
part of a single transfer procedure. In this context, the judicial decision that annulled the initial transfer decision
is to be considered an intermediate decision, enabling the relevant administrative authority to evaluate the
potential impact of the new circumstances on the transfer of the individual in question without definitively
concluding the transfer process. In any case, to ensure that the total duration of the transfer procedure does not
exceed what is necessary in light of its purpose, the second transfer decision and the final decision on the
annulment proceedings brought against it must be adopted within a short period of time.

Court of Justice, judgment of 18 December 2025, case C-679/23 P, WS and Others v Frontex

Category: Asylum, Borders

Keywords/Relevant provisions: Non-contractual liability — Frontex — Pushback — Greece/Turkey — Syrian
asylum seekers

Facts: The appellants were Syrian nationals who arrived in Greece in 2016 with the intention of applying for
international protection. They were transferred to Turkey as part of a joint return operation coordinated by
Greece and Frontex, and were then moved to Iraq. They brought a case to the General Court, claiming that the
European Border and Coast Guard Agency (Frontex) was liable for alleged unlawful conduct before, during
and after the return operation. They claimed compensation for material and non-material damage, arguing that
Frontex had breached fundamental obligations relating to the protection of fundamental rights, including the
principle of non-refoulement and the right to asylum. In its judgment of 6 September 2023, T-600/21, WS v

European Border and Coast Guard Agency (Frontex), the General Court dismissed the claim, ruling that

Frontex plays a purely technical and operational role in return operations and is not responsible for assessing
return decisions or applications for international protection. The Court therefore concluded that there was no
sufficiently direct causal link between the Agency’s conduct and the damage alleged by the appellants. The
appellants accordingly brought an appeal before the Court of Justice.

Reasoning: The Court partially overturned the judgment under appeal and referred the case back to the General
Court. The Court ruled that Frontex must verify the existence of enforceable individual return decisions for all
individuals involved in joint return operations coordinated by Frontex. This obligation does not involve
assessing the substance of return decisions, as this is the exclusive responsibility of the Member States.
However, it is intended to ensure compliance with Regulation (EU) 2016/1624 and fundamental rights. The
Court affirms that a causal link between Frontex’s conduct and the alleged damage cannot be excluded a priori,
nor can violations of fundamental rights during return flights be attributed solely to the Member State. In this
context, the fact that the monitoring of forced return operations lies with the Member States, as recalled by
Directive 2008/115 and Regulation 2016/1624, is irrelevant. Under this Regulation, any assistance provided
by Frontex or any coordination or organisation it provides in the context of joint return operations must comply
with this Directive. Frontex assumes additional monitoring obligations alongside those of the Member States.
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Furthermore, since Frontex staff participate in return operations in operational and coordination roles, the
Court clarifies that it cannot be excluded in principle that the acts or omissions of such staff may be causally
linked to violations of fundamental rights. The assessment of the causal link must therefore be carried out on
a case-by-case basis, taking into account all the relevant circumstances, including the particular vulnerability
of asylum seekers. In exceptional situations, decisions made by injured persons during the causal sequence
may not break the causal link, provided they are reasonable in the context of the situation experienced.
Therefore, the General Court incorrectly assumed that the applicants’ migratory decisions (temporary
settlement in Turkey, flight to Iraq, and subsequent establishment in that country) automatically broke the
direct causal link between Frontex’s actions and the alleged damage, without conducting a concrete
assessment.

Court of Justice, judgment of 18 December 2025, Case C-136/24 P, Hamoudi v. Frontex

Category: Asylum, Borders
Keywords/Relevant provisions: Article 340(2) TFEU — Non-contractual liability — Frontex — Damage — Proof

Facts: A Syrian citizen arrived in Greece from Turkey to seek asylum, but on the same day he set off, he was
turned back to Turkey by the Greek coastguard. They abandoned him in Turkish waters, where he was
eventually rescued by a Turkish coastguard vessel. According to his account, a private surveillance aircraft
working for Frontex flew over the area several times during the sea journey and witnessed the refoulement but
did not intervene. He brought a case before the General Court, seeking an order for Frontex to pay
compensation for the non-material damage he suffered as a result of an EU agency failing to intervene in the
face of unlawful measures taken by the Greek authorities. However, the General Court dismissed the case as
manifestly unfounded?. The main reason was that the applicant had not demonstrated the actual existence of
the alleged damage. The General Court emphasised that the evidence provided was insufficient to prove the
applicant’s presence and involvement in the incident as described. Consequently, the conditions for Frontex’s
non-contractual liability, which require concrete proof of the damage suffered, were not met. The applicant
appealed against the General Court’s decision to the Court of Justice.

Reasoning: Upon review, the Court of Justice overturned the order, ruling that the General Court had violated
the appellant’s right to effective judicial protection by incorrectly applying the rules governing the burden of
proof. The Court emphasised the need for flexibility in cases of alleged pushbacks and collective expulsions
involving Frontex, given how difficult it is for victims of such conduct to gather evidence. Requiring
conclusive evidence would be incompatible with effective judicial protection, as victims of summary
pushbacks are in an extremely weak position at the time of the events, making it extremely difficult, if not
impossible, to gather and produce evidence in court. To accept otherwise, the Court states, would be tantamount
to granting de facto immunity to Frontex and compromising the effective protection of the fundamental rights
of victims of such conduct. The Grand Chamber judges also recognise that Frontex often holds decisive
information that could be used to demonstrate the existence of summary pushbacks, given its task of collecting
operational data and its obligation to monitor respect for fundamental rights during its operations. In light of
these considerations, the right to effective judicial protection requires the burden of proof to be adjusted,
meaning that a person claiming to be the victim of a summary pushback involving Frontex must provide prima
facie evidence of the pushback’s occurrence and their presence during it, rather than conclusive proof. In the
present case, Mr Hamoudi’s written testimony and a press article reporting the summary pushback operation
of which he claims to have been the victim were sufficiently detailed, specific and consistent to constitute such
prima facie evidence. The General Court should therefore have taken procedural or investigative measures to
obtain all the relevant information in Frontex’s possession, as Mr Hamoudi had repeatedly requested during
the proceedings. The Court clarifies that, when the applicant provides preliminary evidence of their

2 See General Court of the European Union, order of 13 December 2023, T-136/22. Hamoudi v Frontex.
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https://curia.europa.eu/juris/document/document.jsf?text=&docid=307231&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=19637330
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involvement in a summary expulsion, as in the present case, the General Court is obliged to investigate in order
to assess whether the incident occurred. The Court of Justice has annulled the order, and the case has been sent
back to the General Court, which must now issue a new judgment in accordance with the right to effective
judicial protection.

Court of Justice, judegment of 18 December 2025, case C-184/24, Sidi Bouzid

Category: Asylum

Keywords/Relevant provisions: Directive 2013/33/EU - Article 20(1), (4) and (5) - Withdrawal of material
reception conditions - Sanction - Organizational needs

Facts: In June 2023, the Prefecture of Milan withdrew the reception conditions granted to AF and his son, BF,
who are applicants for international protection and are housed in a reception centre in Milan. This was due to
AF repeatedly refusing to be transferred to a different centre and alleged serious misconduct affecting the
safety and management of the facility. AF challenged the decision in the relevant regional administrative court,
arguing that it violated Directive 2013/33/EU and the principles established in the case law of the Court of
Justice, particularly in the Hagbin® and Ministry of the Interior* cases. The court raised a preliminary reference,
asking the Court of Justice for clarification on the compatibility with EU law of a decision to withdraw
reception conditions on the grounds of organisational needs.

Reasoning: In accordance with Article 20(1)(a) of Directive 2013/33/EU, the Court of Justice holds that a
Member State may not adopt legislation empowering the competent authority to withdraw all material
reception conditions from an applicant for international protection who refuses to be transferred to an
accommodation centre other than their current residence. However, if such repeated refusal constitutes a
serious breach of the accommodation centre rules as defined in Article 20(4) of the Directive, the competent
authority may impose a sanction on the individual, including reducing or withdrawing their material reception
conditions. This is provided that the conditions set out in Article 20(5) of the Directive are met®. The Court
specifies that this interpretation of Articles 20(1)(a) and 20(4) of Directive 2013/33 does not affect the power
of competent authorities to adopt a decision to transfer an applicant for international protection to another
accommodation centre, which will become their new place of residence. There, the applicant will continue to
benefit from adequate material reception conditions.
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Case law of the European Court of Human Rights

European Court of Human Rights, judgment of 16 December 2025, Z. and others v. Finland, App. No.
42758/2023

Category: Asylum

Key words/Relevant provisions: Article 8 ECHR — Hague Convention on International Abduction of Children
— Best interest of the child — Asylum — Russia

3 See Court of Justice, judgment of 12 November 2019, case C-233/18, Hagbin.

% See Court of Justice, judgment of 1 August 2022, case C-422/21, Minister of Interior.

5 See article 20(5) of Directive 2013/33/EU: «Decisions for reduction or withdrawal of material reception conditions or
sanctions referred to in paragraphs 1, 2, 3 and 4 of this Article shall be taken individually, objectively and impartially and
reasons shall be given. Decisions shall be based on the particular situation of the person concerned, especially with regard
to persons covered by Article 21, taking into account the principle of proportionality. Member States shall under all
circumstances ensure access to health care in accordance with Article 19 and shall ensure a dignified standard of living
for all applicants».



https://curia.europa.eu/juris/document/document.jsf?text=&docid=307235&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=19515654
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Facts: The applicants are all Russian nationals. The first applicant is the father of the second and third
applicants. They all used to live in Russia. In September 2022, the first applicant brought the second and third
applicants to Finland without the consent of their mother. Upon arrival in Finland, the first applicant applied
for asylum on his own behalf and on behalf of the children. He based his claim on his opposition to the current
Russian regime and the war in Ukraine, as well as the subsequent risk of political persecution in Russia. The
mother initiated return proceedings under the Hague Convention on the Civil Aspects of International Child
Abduction, and in September 2023 the Finnish Supreme Court ordered the children to be returned to Russia.
The father sought to quash this decision on two occasions, but his applications were dismissed. In December
2023, the Immigration Service granted asylum to the father due to his risk of persecution in Russia based on
his political opinions, and the children received asylum automatically as his dependants. The applicants
complained to the Court of Strasbourg that the Supreme Court’s order for the return of the children breached
their right to family life under Article 8 of the Convention.

Reasoning: First, the Court noted that the Finnish Supreme Court’s order to return the two children to Russia
was lawful interference with the applicants’ right to private life, as it was based on domestic legislation
implementing the Hague Convention and aimed to protect the children’s and their mother’s rights and interests.
The Court observed that the Finnish courts had carefully considered all of the father’s objections, including
the potential psychological impact of returning to Russia, the children’s own views and level of maturity, and
the practicality of maintaining contact between the children and their father. The Supreme Court relied on
evidence from child welfare officers, interviewed the children, and provided detailed reasons for rejecting the
claim that returning them to Russia would expose them to grave risk. The Court accepted the Supreme Court’s
conclusion that the subsequent grant of asylum to the family did not undermine this assessment, since the
children’s asylum status derived from their father’s circumstances rather than from any risks specific to them.
The Court also noted that the Supreme Court had correctly considered the children’s different ages and levels
of maturity (giving weight to the older child’s objections, but ultimately deciding that returning to Russia was
in his best interests, and concluding that the younger child was not mature enough for his views to be decisive).
While acknowledging that return would complicate contact with the father, the domestic courts concluded that
the children’s welfare prevailed. This was in line with the Hague Convention’s objective of restoring the status
quo and preventing an abducting parent from benefiting from wrongful removal. The Court found that there
had been no violation of Article 8 of the Convention.
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Italian Case Law

Constitutional Court, judgment of 29 December 2025, No. 205
Category: Asylum

Keywords/Relevant provisions: Decree-Law No. 145/2024 — Court of Appeal — Validation of detention —
Discretion — Legislature

Facts: The Court of Appeal of Lecce referred questions of constitutional legitimacy concerning Articles 16,
18, 18-bis and 19 of Decree-Law No. 145/2024, which was subsequently converted into Law No. 187/2024
with amendments. These articles transfer competence for deciding on the validation of the detention of
applicants for international protection from specialised sections of district courts for immigration, international
protection and the free movement of EU citizens, to the relevant Court of Appeal for European arrest warrant
proceedings. This court is located within the district of the competent police headquarters (Questore) that
issued the measure, and sits with a single judge. The referring judges argue that these provisions conflict
partially with Articles 77(2), 3, 25 and 102(2) of the Constitution, as well as with Articles 3, 10(3), 24, 11 and
117(1).



Reasoning: The Constitutional Court has declared the referred questions to be either inadmissible or
unfounded. The Court holds that the transfer of competence provided for by the contested provisions stems
from a legislative reassessment of the decision to entrust both the detention validation procedure and the
procedure relating to applications for international protection to a single judicial office. This choice lies within
the legislature’s broad discretion regarding procedural matters and, provided it is not manifestly unreasonable,
is beyond the scope of constitutional review. In particular, the Court finds that this arrangement does not result
in the unlawful separation of issues relating to the right to asylum. The competence to validate the detention
of an applicant is not incidental to the procedure for recognising international protection, nor can such a
relationship be inferred from the mere instrumental link between the restrictive measure and the main
procedure. Although detention is precautionary, the validation procedure and the asylum procedure remain
distinct in structure and function, characterised by different timelines, modalities and purposes, with no
requirement for joint consideration. However, this does not preclude the legislature from periodically
reviewing the new allocation of competences and adopting corrective measures where practical difficulties
arise.



