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“Diritto dell’innovazione”
Perché una Collana cosi intitolata? Si tratta, ne siamo consapevoli, di un’espressione che
evoca un tema che potrebbe sembrare, ad una prima lettura, generico ancor prima che gene-
rale, e quindi di difficile individuazione, concretizzazione e configurazione. Semplicemente
perché la prima impressione, come spesso capita, rischia di essere errata o quanto meno
parziale, non essendo in grado di cogliere il valore aggiunto tanto dell’espressione, quanto
del progetto culturale e scientifico che sta dietro la sua scelta.

Nella locuzione “diritto dell'innovazione” il valore aggiunto sta, a nostro avviso, nella sua ca-
pacita di evocare, da una parte, la vocazione genetica di ogni tecnologia, e in particolare di
quella digitale, a innovare lo status quo e, quindi, la sua capacita di poter innescare percorsi di
progresso economico e sociale, non fosse altro che per I'effetto trasformativo che porta con
sé, in quella che ¢ stata spesso definita convergenza digitale.

Dall’altra parte, il riferimento al “diritto” - che ovviamente include il profilo legato alla tutela
dei diritti e all’elaborazione di modelli di regolamentazione - vuole porre I'accento, quale con-
traltare, sulla necessita di una trazione normativa e prescrittiva dello strumentario giuridico
a disposizione, che consenta un bilanciamento ragionevole tra innovazione e progresso da
una parte e, per 'appunto, protezione dei diritti e dei valori fondamentali delle democrazie
liberali dallaltra.

Questa precisazione relativa al titolo della Collana ci consente ora di passare al secondo dei
profili evocati, cioé quello legato alla progettualita e quindi al metodo che caratterizzera gli
studi che saranno ospitati nella Collana stessa.

L’esercizio di bilanciamento ragionevole prima evocato ha, a nostro avviso, una dimensione
necessariamente multilivello, in cui convivono almeno quattro ambiti di ricerca ontologica-
mente complementari, perché nessuno di noi crede ai fili spinati tra settori disciplinari
(come ¢ evidente, peraltro, dalla formazione dei cinque direttori).

Innanzitutto, partendo dal basso di una ideale piramide, il livello interno, costituzionale, le-
gato alle regole che deve darsi I'ordinamento giuridico della rete e alla consapevolezza che
categorie classiche del diritto costituzionale come sovranita e territorio sono terribilmente
attuali e rilevanti anche in quello che solo superficialmente puo esser definito mondo dei bit,
e che invece ha una dimensione reale assai rilevante.

In secondo luogo, il livello europeo, non fosse altro per la matrice e 'influenza eurounitaria di
moltissime delle legislazioni domestiche rilevanti in ambito digitale e la necessita di tutela-
re valori e tradizioni costituzionali (sempre meno) comuni degli Stati membri.

In terzo luogo il livello internazionale: la “race to regulation” in tema, ad esempio, di intelli-
genza artificiale ha una natura ontologicamente transnazionale e I'Unione europea non puo
permettersi di essere una Fortress Europe digitale inespugnabile al suo interno ma senza pon-
ti di interconnessione per cercare, e trovare, un linguaggio se non unificato, quanto meno
armonizzato, e quindi da questi comprensibile, con gli altri poli regionali rilevanti, a comin-
ciare da Stati Uniti e Cina.

In quarto luogo, e non assolutamente ultimo in senso di importanza, la prospettiva compara-
ta, che a nostro giudizio costituisce la quintessenza di qualsiasi percorso di ricerca di natura
e oggetto transnazionale, che sola consente una consapevole, profonda comprensione e con-
testualizzazione storica, culturale e giuridica dei trend normativi e giurisprudenziali all'inter-
no dei singoli ordinamenti considerati alla luce dei valori di riferimento.
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Introduction

This volume represents the final scholarly output of the research project enti-
tled Towards Stricter Rules on Transparency and Liability for Online Platforms
in the European Digital Single Market, which was selected for funding by the
Italian Ministry of University and Research (Ministero dell’Universita e della Ri-
cerca) under the PRIN 2022 research programme, within the framework of the
National Recovery and Resilience Plan (NRRP) — Next Generation EU, and was
formally launched in September 2023. The project has been coordinated by a team
of EU law academics: Giuseppe Morgese (Principal Investigator, University of
Bari Aldo Moro), Ilaria Ottaviano (Associate Investigator, “G. d’ Annunzio” Uni-
versity of Chieti-Pescara), Sara Pugliese (Associate Investigator, “Parthenope”
University of Naples), and Nicola Ruccia (Associate Investigator, University of
Sannio).

From the outset, the project was conceived as a coordinated and interdiscipli-
nary endeavour aimed at critically examining the significant regulatory transfor-
mations affecting online platforms within the European Union (EU), with particular
attention to the evolving framework of transparency and liability rules in the digital
environment.

The choices made by the European legislator in shaping the Digital Single Mar-
ket reflect its central role in the contemporary process of European integration.
Since its early conceptualisation in the 1990s, the Digital Single Market has repre-
sented an attempt to adapt the rules governing the fundamental freedoms of the
internal market to the digital sphere. Initially driven by the objective of removing
regulatory and technical barriers to cross-border electronic commerce and infor-
mation society services — drawing on developments in the United States legislation
that had already moved in this direction — the Digital Single Market has progres-
sively evolved into a comprehensive policy agenda encompassing infrastructure
development, data flows, platform governance, consumer protection, competition
policy, and the protection of fundamental rights.

At that time, a decisive step was taken with the adoption of the Digital Single
Market Strategy for Europe in 2015. The European Commission put forward a strat-
egy aimed at establishing a fully integrated Digital Single Market by removing re-
maining barriers and overcoming the fragmentation of national markets. The strat-
egy combined legislative and non-legislative measures structured around three
core objectives: improving access to digital goods and services, fostering
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favourable conditions for digital networks and services, and enhancing the growth
potential of the digital economy.

At the same time, it became increasingly clear that the Digital Single Market —
having ceased to be merely an extension of the internal market and having instead
evolved into an EU core policy area — required a more robust regulatory framework.
The exponential growth of large online platforms, the increasing centrality of data
in economic and social processes, and the emergence of algorithmic systems capa-
ble of shaping access to information and economic opportunities raised unprece-
dented challenges for EU law. These developments exposed the limits of traditional
regulatory instruments and prompted the EU Institutions (and the Member States)
to reconsider the balance between innovation, market integration, competition, user
protection, and the safeguarding of broader public interests.

Against this background, the EU started an ambitious legislative cycle aimed at
redefining the rules governing the digital environment. This process has been char-
acterised by a shift from ex post, case-by-case enforcement towards more structured
and, in certain areas, ex ante regulatory frameworks. The adoption of a new gener-
ation of legislative acts reflects the EU’s determination to assert regulatory sover-
eignty in the digital domain and to shape global standards through the protection of
rights.

It is within this evolving context that the PRIN 2022 project identified, as its
focus, the analysis of the proposed European rules on transparency and liability
applicable to online platforms, as outlined by the European Commission but not yet
translated into binding EU legislation at the time the project was conceived. Ac-
cordingly, and despite the inherent element of uncertainty involved, the research
project deliberately focused on a selection of regulatory instruments and thematic
areas that, in the intentions of the coordinators of the research units (and co-editors
of this volume), were considered emblematic of the ongoing transformation of EU
digital regulation. Particular attention has been devoted to the current Digital Ser-
vices Act (DSA) and Digital Markets Act (DMA), which together constitute the
cornerstone of the EU’s renewed approach to platform governance. These instru-
ments introduce differentiated obligations calibrated to the systemic relevance and
functional roles of online platforms, with the explicit aim of addressing risks asso-
ciated with illegal content, market power and asymmetric dependencies.

Alongside the DSA and the DMA, the project has examined the growing rele-
vance of data as an object of regulation. The increasing interdependence between
platform activity, data accumulation, and market power has made data governance
a crucial component of EU’s transparency and liability regimes. Accordingly, such
issues have been analysed as integral elements of the broader Digital Single Market
framework. In parallel, the project has addressed selected aspects of artificial intel-
ligence, insofar as algorithmic decision-making systems deployed by online plat-
forms raise specific concerns with regard to opacity, accountability, and the attrib-
ution of responsibility.

In a nutshell, the project has sought to critically assess the effectiveness of recent
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regulatory developments and their implications for the future of EU digital govern-
ance. Transparency and liability have been approached as cross-cutting principles
that permeate different areas of EU law and acquire distinct meanings depending
on the regulatory context in which they operate.

This volume brings together the results of that collective endeavour. It is struc-
tured as a collection of fully developed and revised contributions originating from
the research carried out by the members of the four local research units, as well as
the proceedings of the conferences and academic events organised within the
framework of the PRIN project. Those events were expressly designed as forums
for in-depth discussion and scholarly exchange, bringing together legal scholars
with different methodological approaches and areas of expertise. Each contribution
reflects the richness of those debates and aims to provide a clear and structured
account of the new European rules on transparency and liability applicable to online
platforms, while also highlighting the open questions they raise.

The volume comprises thirty-seven Chapters, organised into four Sections and
authored by scholars from a broad range of Italian academic institutions. While the
core contributions originate from the local research units that constitute the PRIN
project, the volume also includes chapters written by academics from other Italian
universities, scholars affiliated with leading foreign research centres, and practi-
tioners who were invited to contribute to the project’s conferences and, conse-
quently, to this volume on the basis of their recognised expertise in the relevant
fields. This plurality of voices and perspectives enhances the analytical depth of the
volume and reflects the inherently interdisciplinary and multi-level nature of con-
temporary EU digital regulation.

The first Section is devoted to the DSA as the cornerstone of the EU’s renewed
framework for platform governance. Giuseppe Morgese offers a comprehensive
analysis of the DSA’s regulatory architecture, illustrating its shift from the market-
oriented logic of the e-Commerce Directive towards a differentiated, risk-based
system of due diligence and systemic risk mitigation, with particular attention to
the challenges posed by online disinformation and the emerging transatlantic divide
in digital regulation. Francesco Perchinunno focuses on content moderation and
removal, examining the obligations imposed on platforms vis-a-vis providers of
illegal content and users harmed by failures to act and highlighting the delicate
balance between economic freedoms, freedom of expression, and the protection of
fundamental rights. Alessio Scaffidi and Vincenzo Forte concentrate on the prohi-
bition of dark patterns under Art. 25 DSA, arguing for a broader interpretation ca-
pable of addressing new forms of behavioural manipulation, including hyper-en-
gaging practices that go beyond purely graphical interfaces. Francesca Di Gianni
examines the enhanced transparency and accountability obligations introduced by



XVIII Introduction

the DSA to protect minors, assessing both the potential and the limits of the Regu-
lation in ensuring a high level of safety and privacy for children online. Federica
Cristani addresses the growing role of digital marketplaces, analysing the extent to
which the DSA and related initiatives can accommodate environmental and public
health protection in the context of cross-border online trade. Maria Luisa Tufano
and Sara Pugliese trace the evolution from the e-Commerce Directive to the DSA,
emphasising the emergence of a “by-design” risk-management approach aimed to
strengthen individual safety and systemic security in the digital environment.
Gianpaolo Maria Ruotolo examines the DSA’s role in safeguarding democratic
processes, focusing on the additional obligations imposed on VLOPs and VLOSEs
and on the Commission’s supervisory powers, including crisis-response mecha-
nisms. Michele Nino analyses researcher access to platform data under Art. 40
DSA, highlighting its objectives, procedural design, and interaction with data pro-
tection and disinformation frameworks. The Section concludes with Maria Bene-
detta Saponaro’s contribution, which reflects on moral responsibility in the age of
digital platforms and interprets the DSA as a form of procedural ethics aimed at
fostering co-responsibility in content governance.

The second Section explores the DSA as a horizontal regulatory framework inter-
acting with multiple areas of EU, international, and domestic law, also in a compar-
ative perspective. Ivan Ingravallo and Valeria Di Comite analyse the regulation of
online hate speech, tracing the evolution of international and European approaches
and highlighting the persistent tension between freedom of expression and the need
to combat harmful content. Daniela Caterino examines Al-based content-filtering
systems in the copyright domain, discussing the limits of automated enforcement un-
der EU copyright law and suggesting alternative models capable of reconciling tech-
nological innovation with users’ rights. Stefania Scarascia Mugnozza and Antonio
Felice Uricchio focus on tax transparency obligations imposed on online platforms,
analysing recent legislative developments and the case law concerning digital inter-
mediaries in the context of tax enforcement. Marco Esposito and Maria Giovanna
Elmo address work mediated by digital platforms, identifying critical issues related
to employment classification and contractual arrangements in light of recent regula-
tory and judicial developments. Salvatore Aceto di Capriglia turns to Web 3.0 and
the metaverse, assessing whether the DMA and the DSA provide adequate tools to
address emerging forms of digital interaction and platform liability. Cristina Grieco
examines political microtargeting and online manipulation as threats to democratic
processes, evaluating the effectiveness of the DSA and the Political Advertising Reg-
ulation in countering disinformation and safeguarding electoral integrity. Katia Fio-
renza and Cosimo Palma analyse algorithmic transparency obligations, highlighting
the tension between disclosure requirements and the protection of trade secrets, and
offering comparative insights drawn from U.S. law. Giuseppina Pizzolante focuses
on the handling of terrorist content under Regulation 2021/784, discussing its impli-
cations for platform governance, freedom of expression, and security. The Section
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concludes with Francesca Di Gianni’s contribution on cybersecurity, which exam-
ines the strengthening of cyber-resilience obligations for digital service providers un-
der the NIS2 framework.

The third Section is dedicated to the Digital Markets Act and its role in reshaping
competition in digital markets. /laria Ottaviano provides an institutional overview
of the DMA, highlighting both its regulatory ambitions and the legal uncertainties
surrounding key concepts such as fairness and gatekeeper designation. Fabrizio
Marongiu Buonaiuti analyses the Regulation’s broad territorial scope of applica-
tion, situating it within the EU’s broader approach to extraterritoriality and regula-
tory effectiveness. Francesco Accettella examines the definition of gatekeeper, fo-
cusing on the relationship between quantitative thresholds and core principles of
EU law, while Giulio Santoni systematises the obligations imposed on gatekeepers,
distinguishing between data-related constraints and emerging notions of platform
neutrality. Grazia Monia Buta and Giulio Santoni then turn to enforcement and
governance tools, analysing the DMA’s ex ante logic and the central role of the
European Commission in supervising compliance. Anna Licastro explores the con-
cepts of fairness and contestability as the normative foundations of the DMA, as-
sessing their impact on competition regulation and their interaction with national
legal frameworks. Federico Briolini and Paolo Martino focus on transparency ob-
ligations and indirect consumer protection, questioning whether the DMA can be
coherently integrated into the traditional architecture of EU consumer law. Ales-
sandro Rosano addresses procedural concerns arising from the coexistence of the
DMA and competition law, with particular reference to the ne bis in idem principle.
Valeria Falce and Nicola Maria Francesco Faraone analyse the private enforce-
ment under the DMA, examining emerging national practices and highlighting the
need for a more coherent procedural framework. The Section concludes with Luci-
ana Romualdi’s examination of geo-blocking, which situates the practice at the in-
tersection of the DMA and Regulation 2018/302, highlighting its implications for
fairness and contestability in digital markets.

The final Section focuses on the protection of fundamental rights in the platform
environment, with particular attention to data governance, dispute resolution, arti-
ficial intelligence, and impact mitigation on national systems. Nicola Ruccia anal-
yses the use of data and profiling algorithms by online platforms, assessing the ex-
tent to which the DSA and the DMA constrain platform power in the Digital Single
Market. Vincenzo Verdicchio and Maria Teresa Cutolo examine the processing
of personal data by platforms, exploring the interplay between consent, access
rights, and the right to be forgotten. Francesco Saverio Damiani investigates
models of dispute resolution relating to data management, comparing judicial
remedies, ADR and ODR mechanisms, and private governance models such as
platform oversight boards. Alessandra Alfieri addresses jurisdictional and com-
petence issues in disputes between users and platforms, highlighting the impact
of the DSA on access to justice in cross-border digital disputes. Emilia Maria
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Magrone critically examines the Meta Oversight Board, assessing its structure,
functions, and potential integration within the DSA framework. Mariaconcetta
D’Arienzo and Vincenzo Visone explore administrative co-regulation through the
lens of the Amazon case, proposing a model of negotiated governance capable of
rebalancing power relations in digital markets. Susanna Quadri offers a compara-
tive analysis of Al regulation and freedom of expression in the EU and the United
States, highlighting different constitutional traditions and regulatory philosophies.
Bianca Nicla Romano examines the opportunities and risks associated with Al ap-
plications on platforms, focusing on liability, data protection, and innovation. The
Section concludes with Filippo Bagni’s analysis of generative Al and the European
regulatory response, with a focus on the role of regulatory sandboxes in balancing
innovation and risk mitigation.

In conclusion, taken as a whole, the volume aims to serve both as a reference
work for scholars and practitioners interested in EU digital law and as a tool for
further reflection on the challenges posed by the regulation of online platforms. By
situating the new transparency and responsibility rules within the broader evolution
of the Digital Single Market, the contributions collected in this volume seek to il-
luminate the direction in which EU law is moving and the normative choices that
underpin that trajectory.

Giuseppe Morgese
llaria Ottaviano
Sara Pugliese
Nicola Ruccia
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